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The Authors - Dedication of the 


Second Edition of this Book. 


To all the Reverend Cn 
of the None of a 
land, 


Reverend Sirr, 


His little Treatiſe (eal- 
led Parſons: Law, 05.4 
View of Advowſons, ) 
A Compendiunr ofthe 
Rights, Titles, and. In- 


tereſts of Patrons, Qrdmaries and 


Incumbents to Ecelchaftical Digai- 
ties, Spiritual Pramotions,Church-, 

es, and Benefices : with Cure; was 
firlk written byime, at-the earneſt 
requeſt of fome Eminent men/of 
the Clergy, 1n 4 Dom: 1634 to 
whom I delivered ſeveral Manu- 


* {cript-Copics thereof, (C as alſo to 


many other Honourable and Wor- 


A 3 thy 


The Epiſtle Dedicatory. 
thy Perſons ) for their private uſe. 

In 4.1636. the Tenth year of the 

Reign of the late King Charles the 

Firli over England, &c. ( of ble(- 

ſed memory, ) I delivered a pertect 

Manuſcript-Copy ofit to the Right 

Honorable, the then Lord Chief 
Juſtice of his Majeſties Court of 
Kings Bench, to overview it, and 
have his Approbation of it 3 who 
(finding it ſo much to concern the 
Church and Church-men in their 
Temporals, recommended it to the 
Right Reverend Father in God, 
Witham then Lord Archbiſhop of 
Canterbury ; who likewiſe peruſed 
it,and tranſmitted itto ſome Learn- 
ed Doctors of the Canon and Ci- 
vil Laws,to'confider whether there 
was any thing in that Manuſcript, 
which might be prejudicial to the 
Church : Thoſe DoGors kept it 
ſome time 1n their hands', but at 
length returned it to the ſaid Arch- 
biſhop of Carterbury his Grace,to- 
gether with their (ignification,that 
what was written in that Treatiſe, 
was for the Benefit and I 1 
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of the whole Clergy in generat,and 
no ways again{tthe Laws or Liber- 
ties of the Church: Whereupon his 
Grace returned it tothe ſaid Lotd 
Chief Juſtice ; and his faid Lord- 
ſhip thereupon, not only gave his 
Licence,but laid his Command up- 
on me, for the Imprinting and Pub- 
liſhing of it for the publick good. 
It lay afterwards by me for ſome 
time : But in Amo 1641. ( atthe 
Importunity of ſome friends) 1t was 
firſt Imprinted for the Author,and 
publiſheg : And it found good Ac-' 
ceptance of , and from the whole 
Clergy. 

In the time of the Long Parlia- 
ment, and the late unhappy War, 
and differences between the ſaid 
late Kings Majeſty and his Parlia- 
ment nd People,C(notwithſtanding 
that by Power and 'Prevalency 
(without the King)the Ditnities of 
Brſhops, Deans and Chapters, and 
other Spiritual Promotions , and 
their Lands, Poſſeſſttons and Rights, 
were uſurped npon, andullegally 
taken away by an Ordinance of 
A 4 Parha- 
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The Epiſfile Dedicatory. 
Parliament. only. Nay, although 
that afterwards ,' viz. in the time 
of the Uſurped Powers: over the 
pegple of this Nation, it wasen- 
deavoured to take away the whole 
our" n062N and Livelyhood of ny 
Miniſtry, by. the abolifhing © 
Tythes, the chiefeſt part of their 
Subſiſtence : Yet ( 1 the height of 
all theſe Illegal Tranſaftions ) this 
Little Treatiſe ſtood {till on foot 3 
was not called in, or forbidden, or 
ſo much as oppoled, or ever que- 
ſtioned, it having received fuch a 
Worthy and Legal ApProbation 
as aforeſaid. | 

Since the moſt happy and right- 
ful Reſtoration of his moſt Excel- 
lent the Kings Majeſty that now 1s, 
to his Imperial Crown and Digni- 
ty over the Kingdom of England, 
and his other Dominions; as alſo 
of the reſtoring Biſhops, Deans and 
Chapters, and other Spiritual per- 
ſons to their Prime, Original, and 
Legal Spiritual Livings, Digmties, 
Promotions and Incumbencies, and 
to their Rights and Intereſts of, in, 

an 
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and to the ſame : I have been again 
requeſted by ſome Reverend Di- 
vines, toreview my firſt Work,and 
to add what I ſhould think fit and 
requiſite for the further Illuſtrats- 
on and Confirmation of thetr. for- 
mer Rights and Intereſts 5 which 
I have done, adding here and 
there, @sVccaſion did ariſe ) feve+ 
ral Caſes: taken out of the late Re- 
potts of: ſome Reverend Judges, 
and other approved Authors for 
the ſame. purpoſe, I hope I may ſay 
of this little Treatiſe, ( without 0- 
ſtentation ) that it 13 Magnum in 
parvo; it being a Legal Compre- 
henfive ot all the Rights and Inte- 
reſts of the p&rſons before mentio- 
ned : infomuch ( as I humbly con- 
ceive) there is {carce any doubt or 
Queſtion which may hereAfter arife 
concerning the ſame, or any of 
them , which may not receive a 
clear Reſolution from ſome Caſes 
herem, or by a Legal and juſt Con- 
{equence deducedfrom them. 
The firſt Edition I publiſhed 
without aay Epiſtle Dedicatory. I 
COn- 


The Epiſtle Dedicatory, 
conſidered with my ſelf, to whom 
F ſhould offer, and preſent this Se- | 
cond Edition. I could not think 
of any ſo fit perſons, as to you the 
Reverend Clergy of this Kingdom, 
for whoſe ſakes and uſes it was firſt 
Written and undertaken : To you 
therefore I commend it, and com- 
mit it, not doubting @ Þur fa- 
vourable acceptance of theſe my 
weak endeavours therein : And ho- 
ping that it may ſome way tend to 
the leflening of Suits 'in Law, ſet- 
ling of Peace between you and 0- 
thers concerning your __ and 
Intereſts in Temporals, and alſo re- 
dound to the publick g6od of the 
whole Nation; which 1s the deſire 
of him, who is 


From my Study in Grayes- 
Inn, Decemb-19.1562, 


Tour Well-wiſhing Friend, 
ever to be Commanded, 


WIL. HUGHES, 


THE 
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' CAP. I. 


bes B mot : : 
Of |Archbiſhops and Biſhops, and « 
fl | Kick EleFion, lar , 6 
— ſecration, and Inveſture ; And when 
their Temporalties ſhall be delivered 
#nto them. 


N Archbiſhop is a Spiritual 

erſon Secular, who hath 
Ferikdieion in all Cauſes 
and things which are Ec- 
| | cleſiaſtical , in a Province 
within the Realm. whereof he is the 
Archbiſhop. 


but two Provinces, viz, Canterbury 
and York The Archbiſhop of Canterbary 
1s at this day tiled, Aferrapoliranus & 
; B Primas | 


In the Realm of Z»g/azd there are vid. Marth, Par: 


, & Suit" A WR 
Ar" 4, : 
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lib. 2, cap+ 57. 
36 liz, Dyer, 


337, 


Cook 1, part, 
Inſtitur, 94. 
Natihew Par- 
ker Antiquir, 
Britan. 20, 
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KavulphCiſtren. Py;92.4 tctins Anglia ; the Archbiſhop of 


York, 1s Primus, & Metrapolitanus 
Angle. 

Each:of theſe Archbiſhops hath in his 
Province ſuffragan Biſhops of the ſeve. 
ral Provinces 5 The Archbiſhop of 
Canterbury hath under him within his 
Province, Rocheſter his Principal Chap. 
lain, Zenaon his Dean, Wincheſter his 
Chanceflour, Norwich, Lincoln, Ely,Chi- 
cheſter; Salisbary, Exeter, Bath and Wells, 
Worceſter, Coventry and Lichfield, Herg- 


ford, Landaffe, St. Davids, Sage and $t, 


Aſaph, Glouceſter, Briſtol, Peterborrow and 
Oxford. 

Suffragan or Titular Biſhops have 
been accuſtom'd to be had in this Realm 
formore ſpeedy Adminiſtration of the 
Sacraments,and other good, wholeſome 
and deyout things, and laudable cere- 
monies, and are to be only of ſeveral 
Towns, particularly mentioned in the 
Stat, 26 H.8. c. 14. Two are to be pre- 
ſented by the Biſhop, one whereof the 
King allows, and the Archbiſhop is to 
conlecrate him, For which ſee that 
Statute, 

The Archbiſhop of York hath under 
him, within his Province, The Biſhop 
of the County Palatine of Cheſter, ere- 
Red and annexed by King Heyry the 
8, ro his Province ; The Biſhop of the 


_ Palatine of Durham ; The Bi- |} 


Carlile, and of the 1ſle of Man an- 


ſhop 0 
nexetd 
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nexed alſo to his Province byKing H:n? 
ry the 8; 
The Archbiſhop of Carterbory hath 
the Precedency of all the Clergy with- 
im the Realm of Znplard, and is ranked 
before all the Nobility of the Realm, 
viz,,next and immediately after theKings 
Children, Brothers, &c. Andin all an- 
tient Charters, Statutes, and ARs of 
Parliaments, the Biſhops were ever na- 
med before the Temporal Lords ; as ap- 
peareth by the Statutes of Aagna Char- 
34, and Charta de CO : Henricus 
Det gratia, &c. Archiepiſcopis, Epiſcopis, 
Combtibus, Reads, & fad by other 
Tees ch ks and Biſhop. vis. Cook 5,qan 
All theArchbiſhopricks and Biſhop. 7'*: cook 5.pare 
ricks within the Realm of England Were ove, es 
of Nr apnctons, and the: Kings Yi. Sear.1 Jae. 
of England were the Founders of them 1% 7 Gave 
all :: At the firſt they were Donative, Kodolph Biſhop 
per traditionem Baculi Paſtoralis, & annu- ape oo 
{i , Which was a Symbol of a Spiritual 6,6 illwn re- 
Marriage betwixt them and'the Churchz repo 
But afterward King ob», by his Char» $4, 
ter 15 farnarii, Auno Regni (mi 17. De 
tommuni conſenſw Baroxum, granted, That 
they ſhould be ever after Z/egible;, And 
after that time came in \the Conge Ce yid.Cook 1,5; 


we | 


L Eſlier. Laitit ut. 344, 


In Antient time by the Common Law; 


the Founders and Patrons of Churches 


and Benefices, had afull and an abſos 
Jute inheritance in them, and upon e- 
BZ very 
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By, tit, Dreſent- 
mens al Efgliſe.41* 
6 H.,7.14. 19E.3, 
tit. L9-1mp, 6o, 


45 Seldea cir. 
f Piſw. cap, 6, 
f! fo, 91, 
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3. Membr, 17, 


JPacſons Law, [ Cap.T. 
every vacancy might have confered ther 
upon Incumbents, without Admiſhon; 
Inſticution and Induction) of the Biſhop 
by Liverys or delivering unto them the» 


ring of the Church door Arid the In 
veſture of Biſhops (45s[before is ſand): 
were only per Anulum, & Baculnn 5 
But by General Councils; \#fterwatds, 
the Right not only of. Inveſture; batof 
Intitution and InduQtion'bf Incumbents 
of Churches were transferred to Biſhops 
and others, | 331151 

Biſhops hold their Temporal [Poſſeſs 
ſions of their Biſhopricks per Baroniam, 
as appeareth: Zx Rett: PaterntAde ame 18, 
Hen, 3. Membr. 17.viz. andatumeſt me 
nibus Epiſcepis 484 Commertori ſunt dpud 
Glonceftriam die Sabath, i Craftiv' Santa 
Katherine, firmiter inhibtndo;) \Quod fic 


':* | Barinias ſues, -quat de Rege + Teventz dilis 


gunt, nella'mods preſmmant Concilinns tenea 


ve de aliquibus que "ad" Corinem _ per 


4 
tinent, vel gue perſonas Regis,*vuel' ſatu 
ſnun, vel flatum Contils: ſwi:coutingunt! + 
Soitari pro verto, qaed fidefeteroms,, Rex ms 
de ſe C apiat ad Barenias [was Ant they fir 
in Parliaments as Barons, by reaſon-of 
their Tempoxal-poſſeſfions: 95111 
» AMich.26'Eliz. in B. R:'Þr. Lord Pas 
gett, and Biſhop of Coventry and Lich 
field. The Biſhop was indited of Treſ- 
paſs; and challenged the. Array reture 
ned by the Sherift, becauſe — 
returned, and the 'challenge adjudged 
, ; L good 
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good : becauſc he is Peer of the Reaſm:: 
and uponTryal of aPcer a Knight oughr 
to be return'd, 1, Leov, p.5. 


The Dioceſs of every Archbiſhop and : x.;.:3. Ceo. 


Biſhop, is divided into Archdeaconries, 5 
according. to the extent of the Biſhop- 


rick : Whereof ſome are by Preſcripth- , u.s. z. by 
on, as the Archdeaconry of Richmond Chaynicell, 


is; Some are de jwre by the Law, and 
ſome are by Covenant and Contra& 
made between the Biſhop and the Arch» 
deacon. When the Archdeacon hath 
his Juriſdiction by Covenant, or Con- 
trac, the ſame doth not take away the 
Juriſdiction of the Biſhop 3 as the ſame 
doth, where the Archdeaconry is holden 
by Preſcription, or de jure : For ifthe 
Biſhop doth hold plea, or doth inter- 
meidle with any thing within the jurif- 
diction of the Archdeaconry by Cove- 
nant or Contract, the pant Fu can 
only have an Action ef Covenant a+ 

ainſt the Biſhop : Bur if the Biſkop” 
forth intermeddle within the Archdea- 
conry, where the Archdeaconry is by 
Preſcription, or de jure, in ſuch caſe the 
Archdeacon may have a Prohibition a- 
gainſt che Biſhop, All whith hath Jates« 
ly been adjudged in the Court of Kings- 
Bench, Trin. 21» 746, in Caſtrel and ones 
Caſe, 


The Archdeacon is Ocu/as Epiſcops * a, 1 pat: 
And there are 60, Dignities of Arch- laflcac 96 


deaconaries within theRealm of Eng/and; 
7 Tm 


w.cE Eaton, Oy... 
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Ved. 3. Car, in 
Evantandi Al 
—_ s cale, 
Latch, Reports, 
247, ; 


Parſons Laly, 


and theſe are divided into Deaneries, 
and Deaneries into Pariſhes, Towns and 
Slanbers,: - -  - -* | 
To the Creation of eyery Archbiſho 

and Biſhop, there are neceſſarily requi- 
red three things. 1 Ele&ion, 2. Con- 
firmation. '3. Conſecration and Inve. 
{ture : The Election 1s as the Sollicita, 
tion, the Confirmation is as the Con- 
tract, the Confecration isthe Confum. 
mation of the Spiritual Marriage ; 
The Reſtitution of the Temporalties,is 


Cap. I. 


as it were the bringing home of the 


wife, 


Vid, The Statnte of 25 H.3,cap, 20. 

Note, by an Adt of Parliamenr, 1 FE, 
6.cap, 2, It is Enatted, That all Bi- 
ſhops from thenceforth ſheu'd nor be 
Eleftive bur Donative by the K'ngs 
Letiers Patents, Aud 2, That a!l Sum- 
mons, Citations, and Procelis in the 
Feclefiaſtical Court,ſhould be made in 
the Name and Style of the King : and 
the Certificates tnade in the pame of 
the King : Burt it was reſolved, '4 Jac. 
by all the Juſtices, that the ſaid Att of 
x E.6. cap. 2. is now repealed by the 
At of r El.cap, 2. and that this At of 
25 H,8,cap.25.a5 to the Eleftion of Bi- 
ſhops, Rands now in full force, as to 
both the ſa'd points, Cook 12., garr, 


7. 8. 


1, EleRion is made 
after this manner, viz, 
A Licence under the 
Great Scal of England 
is granted to the Dean 
and Chapter of the Ca- 
thedral Church,” when 
the See of ſuch Arch- 
biſhop or Biſhop is 
void, to proceed to the 
FleRion of a newArch- 
biſhop or Biſhop, with 
a Letter Miſſive, con. 
taining the perſon 


whom they ſhall Ele& or Chooſe ro the 
ſaid Archbiſhoprick or Biſhoprick be- 
ing void : This Ele&ion muſt be with. 
in twelve dayes after the Licence and 


Letters Miſfve are delivered unto 


: them, 


Cap. I. Parſons Law, , 


them. (1f the Dean and Chapter, af. V4. Srar-25.14.8 
ter the Letters Miſlive delivered, do re. phi © 7 
fuſe or negle&t to make the EleRion, vi, Cook.:2, 
they run into danger of a Premunire,) 227-Rerors 59. 
+) ac. io the Cal 
And if the Dean and Chapter deferr ef Feamunies: 


their Ele&ion above twelve days after M< #7. Jac. in 
Revan © Bilan, 


they have received the Licence, and the ad xnvaus 
Letters Miſfive ; Then, and in ſuch Ci Cre..55;. 
caſe, the King doth uſe by his Letters (\ufgruu5 05 
Patents under the Great Seal of England, Ez. made in 


X Ireland for creae 
ro nomigate Or preſent the perſon ro ting of Biſhops 


the Office and Dignity of a Biſhop be- there might by 
ing void; And ſuch Nomtnation or Pre. Þis Levers Pa- 


ſentment, if it be to the Office and Dig- bithop by his 
nity of a Biſhop, is uſually to the as Patent, withour 
biſhop or Metrapolitan of the Province ;, DB pt 4 
where the See of the Biſhop is void: But is bu: « fo:m or 
if ſuch Nomination or Preſentment be gem. 
made by the Kings Majeſty, for defau!t have agreed - 
of Eletion of the Bean and Chaprer 2biive. z Re- 
unto the Office and Dignity of an Arch- commfo+to 
bilhop , Then the King by his Letters the Archbiſhop 
Patents under the Great Seal, doth No- - wor gg 
minate or Preſent ſuch Perſon as he c'c himis a 
ſhall think good to have the Dignity, *#=exc Pen 
unto one Archbiſhop and two other whniacs 
Biſhops, or elſe to four ſuch Biſhops #6. E'gimw- 
of the Realm as ſhall be aſſigned by his jm.” CI 
Majeſty : But if the Dean and Chapter, 

do after theLicence and Letters Miſſive, 

ele the perſon nominated in the Let- 

ters Miflive, according to the Kings . 

pleaſyre therein; Then is the EleRion 

weld made; And upon Certificate made 


B4 ot 
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of ſuch EleQRion unto the Kings Maje-- 
ſty under their common Seal,the perſon 
eleRed is reputed and called Lord Bi- 
ſhop Ele, 
By this Ele&ion he is not abſolute 
Biſhop to all purpoſes; He is a Biſhop 
Mich 32. Jaz: TNomive only, non re ; Non habet Poteſta- 
Lach. R-port!, fem juriſdittionis neque Ordinis: He is 
246.3: £,3.37- but as Embryos in ventre, till his Con- 
firmation and Conſecration : For if a 
man be but elected a Biſhop, if there be 
cauſe ro bring a Writ of Rightin the 
Court of a Mannor which doth belong 
ro his Biſhoprick, the Writ ſhall not be 
dire&ted Epiſcopo, but Balivis of- the Bi- 
ſhop Elet. Neither doth EleRion of 
any perſon to any ſuch Archbiſhoprick 
or Biſhoprick, if he was before Parſon 
or Vicar of any Church- Preſentative, 
or Dean of any Cathedral, or held a- 
ny other Epiſcop Dignity, make «the 
firſt Benehice, Deanery, or Dignity 
to be ipſofattovoid in Law ; For thatir 
hath been adjudged, that a Commendanm 
retizere made to ſuch a perſon of ſuch 
Parſonage, Deanery, or other Digni- 
ty which the ſaid Parſon had before he 
was Elected Biſhop, comes time enough 
Vide _ _ in Trin. Term, 11 Jacob, in the Com- 
Rene mon Pleas in Colt and the Biſhop of Co- 
Lirchfields eaſe wentry and Litchfields Caſe: and in Paſch. 
me K+ 3, Car. 1. inthe Kings Benchin Evans 
Tr. 5. Car, and Aſcoughs Caſe, which Caſe ſee now 
—— ; 7 To 


co17hs caſe, 


Latch,237, If 


>" 
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If an Abbot pendant a Writ brought 
againft him be made andicreated Biſhop, 
the Writ ſhall not abate; becauſe the 
Creation of him a Biſhop is not his owny,g ,,, _. 
at, but the a& of another, viz, of the by all, © 
King. And Election only of one to a 
Biſhoprick, who had before a Benefice 

of Cure, or any other Eccleſiaſtical 


Dignity or Promotion, doth not make : £.3. Fiz; 


a Ceſſion of it , for if it ſhould, yig ** Brief, £5, 
ſhould be to the prejudice of ths 

part . 

The ſecond thing incident ro the 
Creation of an Archbiſhop, or Biſhop, 

is, Confirmation, Conlecration and In- 
veſture. This was anciently done by x ,., 
Bulls and Breves from the Biſhop of 

Rome, who claim'd a Spiritual juriſditi- 

on in this Realm. But now, lince the 


Statute of 25 H. 8. cap. 20. the ſame is, .,.. ts 8,8; 


done by the Archbiſhop, or Metropoli- cap.:o. 
ran of the Province in which ſuch Bi- 
ſhoprick is void, with ſuch BenediRions 
and other Ceremonies as are requilite : 
But it is to be noted, That before the 
Archbiſhop, or other Biſhop is Conhr- 
med, Conſecrated,or Inveſted, He muſt 
take an Oath of Fealty unto the Kings 
Majeſty only, and then,after ſuch Oath 
raken,and fealty done only to the Kings 
Majeſty, the King deth under his great 
Seal ſignifie his EleRion to one Arch- 
biſhop, and two other Biſhops, or elſe 
unto four Biſhops within his Majeſtics 
b Domi- 


1.4« 


_ 
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Dominions, thereby commanding them 
ro confirm his Elecion, and to Con- 
ſecrate and Inveſt the perſon, and to 
uſe ſuch BenediRions, and other Ce- 

remonies as are requilite thereunto, 
After his Confirmation and Conſe. 
V 41E.3.5t; tie, £ration he is compleat Biſhop to all 
Ne. Imp.1z9y. Purpoſes, as well ro Temporalties as to 
was." Spiritualties: And then he hath plenam 
at B30, Fiz, poteſtatems 7 uriſdiftionis, & Ordinis : And 
NB. 64. therefore after he is Conſecrated he 
may Certife an Excomengment : When 
he 1s Confirmed, the power of the Guar- 
dian of the Spiritualties doth ceaſe, 18 
13 Eliz, Dyer. FEliz, Dyer. 350.and v.22,E.3.13.,Where 
22£.3.y. 24 Writawarded Epiſcopo Eletto & C haſt 
mato, to admit a Clerk to a Benehce, 

 _ washolden good, 
mfehe 4rchb » When he is Conſecrated, he may Con- 
coofcerated, fer Orders upon others, and may Con- 
B4ere, If ke way ſecrate Churches, or Chappels, which 
- 09s he could not do before his Conſecra- 
Diſpenſa/ion:0 tion ; For although by his Confirmati- 
emcee on, Conjupinum contrahitur Spirituale ; (as 
wichin the St2- before 1s ſaid) yet by Conſecration,Con- 
tate of 2rH.s of omit ur. 

EY After that he is Confirmed, and be- 
«E.z-6, forehe1s Conſecrated Biſhop, the King 
4E.3-2? may byhis Letters Patents grant unto 
him bis Temporalties, and ſuch Grant 
ſhall be good : But ſuch a Grant from 
his Majelty 1s potixs de gratia quam ae jure. 
Bar atter that he is Conſecrated, Inve- 
ſed and Inſtalled in his Biſhoprick, he 
15 
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is fully enabled for to ſue for his Tem. V-F.N. B. ace, 
poralties out of the Kings hand by z 
Writ de reftitutione T emporalium directed 
to the Eſcheator ; and ſo he ſhall enjoy 
the Actual poſſeſſion of them : But yet 
the Temporalties are not de jure to be 
delivered unto him until the Metropoli. 
tan hath certified the time of his Conſe- 
cration, although the Freehold of the 
temporalties be in him by his very Con- 
ſecration, as the Book in 38 E, 3, 30. 1s. 18 E.3:304 
If a Biſhop of one Dioceſs be tranſla+ 

ted to a Biſhoprick in another Dioceſs, 
there needs no Confirmation, or new 
Conſecration of him, for that Conſe. x, cav.xis 
cration once had is Charatter indelibilis ;, Evans and AL 
And although for Cauſe, or Crime, he = 
may afterwards be depoſed and removed ; 
from the See, or may be ſuſpended a+ 
—_— Beneficio, that is to ſay, from 
the Execution of his Spiritual juriſdi- 
Qion, and from the Receiving the Tem- 
poralties and Profits of the Biſhoprick; ***4.4.5 
Yer ſtill he reteins the title of a Biſhop, ” 
for that the Order cannot abſolutely be 
taken from him, being (if not by Di- 
vine) yer by Apoſtolical Inſtitution. 
T amen Quere, © 

Note, There is s double pewer in a Biſhop, viz. Teteftas Ordinis, which 


1s common with other Miniſters, 2, Poteftas Juriſtifions, viz. to admit, ig, 
Ricute, deprive .excommunicate, and this is Jure Canonico &> Poſiti vo, 


CHAP, 
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CAP. II, 


Of Deays and Chapters, and of thei 
Eleftions : How all perſons belong- 
ing to Cathedral Churches held theer 
polſeſſions at the firſt together ; And 
how, and by whom they came or 
wards to be divided and ſevered. 


| TRE! Archbiſhop and Biſhop hath 
a Dean and Chapter conlifting of 
Spiritual ' and Eccleſiaſtical perſons, 
There are four ſorts of Deans or Deans 
eries ; of which, and of whom the Law 
of this Realm raketh knowledge. The 
firitis a Dean who hath a Chapter con- 
liſting of Prebendarics or Canons : 
For ſeeing, that it was impoſſible but 
that Sets, Schiſms and Herelies ſhould 
ariſe jn the Church, it was in Chriſtian 
policy thought fit and neceſſary, that 
the burthen of the whole Church, and 
the Government thereof fhouldj not lye 
upon the perſon of the Biſhop only - 
and therefore it was thought neceſſar 
that every Biſhop within his Dioceſs 
ſhould be aſsiſted with a Council, 1. T0 
conſult with them in matters of difficul- 
ty concerning Religion, and deciding 
of the controverlies thereof, 2. = 
cae 
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the betxer ordering and diſpoling of the 

things of the Church, and to give their Cook 3.pr-in the 
aſſeac'to ſuch eſtates as theBiſhop ſhonld ſou Porn 
make of the Temporaltics of his Biſhop+ Nnerai, 
eick's For it was not thought 'conveni. 

nx that the whole power and charge 

cliereof ſhould remain in any one ſole 


perſon only ; 5: e; in the Biſhop 


: and 


yet'was the Dean and Chaprer ſubordi- 


natero the Biſhop, 
"The, Dean which 
2 Chapter, ſbch 
Flo #Hean of Cy 
y, St, Pauls, &e, is 
ſer forth tobe Sac. te- 
isNical GovernonrSe- 
£0 ar over the Prebtn: 
aries aod Canons in 
the Cathedral Church. 
And the Patronage of 


Note : The Dean and Chapter of $2 
Pauls Church, London, claim that they 
are a Body Corporate by Preſcription, 
and were long before the Norman Con- 

: and it ſeemerh founded in the 
tume of Xing Ethelbert the Saxon + when 
Melns was of London, when the 
Cathedrabof $,P av's was firſt Founded 2 
and iD AnQ0.61 9, The Mo. of Tillngbem 
way givetr ro them by King Ethelbers, 

V. Daguate of the Antiquity of St, Paxls 
Church, 4'& 18:3 


all ſuch Deaneriesis in the Crown, and 
doth got. belong unto any SubjeR. The 
ancient Deans of Chaprers come in #5 
Pilhops now do by a Conge ae Eſlier, and 

confirmed by rhe Biſhop + But thoſe 


c 
Dlandribs whic 


were tranſlated from 


Prjories and Covents '5 or which were 
founded after the Diſſolution of Abbies _ , ad 
and Monaſteries by King Hezry the 8. or tad.cur.sy, 


other. Kings of 


is .Realm, are now 


Ponative, and by the Kings Letters Pa- 


: 


rents they arc Inſtalled. 
"The Ch 


apter are the 


Prebendaries or 
Can- 
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Cannons (as before is ſa{d) and is C/e* 
ricorum Congregatio ſub uns Decane in Ec*. 
clefia Cathedrati Some Chapters are An- 
tient, and ſome Later : the Later. are 
of two ſorts. 1: Thoſe which were 
founded oy tranſlated by King Heyy the, 
eighth in the places of Abbots and-Co-, 
vents, or Priors and- Covents which 
were Chapters whileft they ſtood ; and 
theſe may be ſaid to- be new Chapters, 
but belonging to .oId Biſhopricks: 
2, They are ſaid to. be new - Chapters 
which are annexed-unto newBiſhopricks 
founded by King Henry the. eighth : 
ſuch as were Brifat, Cheſter, Oxford, - _. 

The ſecond Dean, 1s a Deahi who hath 
no Chapter; and yet he is Preſentative, 
and hath Cure of Souls 3 Who hath 2 
Peculiar and Court, .wherein be hold- 
eth Eccleſiaſtical juriſdition ; but he 
is not ſubje& to the Viſitation of the 
Biſhop or Ordinary : Such a one is the 
Dean of Battel in Sufſex; which Deatie- 
ry was founded by King i!l;am the 
Conqueror : And the Dean there hath 
Cure of Souls, and hath Spiritual ja- 
riſdition within the Liberty of Bat- 
rel]: and heis Preſentable by the Pa- 
tron unto the Biſhop of the Diocelſs, 
and is admitted to the Deanery by Tn- 
ſtitution. and InduQion by the Biſhop 
of Chicheſter, although he be exempt 
from the Vilitation of the ſame Biſhop; 
And the Patronage of ſuch a Deanery 

may 
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may be in a SubjeR, as the Patronage of 
the Deanery of Barrel! a long time hath 
been, andI believe yet is, and remains 
in the Family of the Lord Viſcount 
AMountacnte. 

The third Dean is Eccleſiaſtical alſo ; 
but the Deanery is nor Preſentative, 
but Donative, 'nor hath he any Cure 
of Souls ; but he is only by Covenant 
or Condition, and he alfo hath a Courc 
and a Peculiar, in which he holdeth 
Plea and Juriſdictiou of all ſuch matters 
and things as are Eccleſiaſtical, and 
which do ariſe within his Peculiar, 
which oftentimes extends over many 
Pariſhes. Sucha Dean Conſtituted by 
Commiſtion from the Metropolitan of 
the Province, is the Dean of the Ar- 
ches, and the Dean of Bocking in Eſſex; 
and of ſuch Deaneries there are many 
more, 

The fourth ſort of Dean, is he who 
is uſually nominated and called Rural 
Dean ; He hath not any abſolute Judici- 
al power in himſelf, but is only to Or- 
der and Prepare the Eccleliaſtical affairs 
within his Deanery and PrecinR, by the 
Direction of the Biſhop,or of the Arch« 
deacon, and is a Subſtitute of the Bi- 
ſhop in many Caſes 53 as in granting of 
Letters of Adminiſtration, Probate of 
Wills, &c. and took place firſt upon the 
Divilon of Pariſhes : For (as I ſaid be- 
tore) The Dioceſs of every _— was 
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divided into Archdeaconries, and they' 
into Deaneries, which were theſe Rural 
Deaneries, and theſe Deaneries int9 
Pariſhes, Towns and Hamlets : But the 
Power and Juriſdiction of theſe Rural 
Deans is now almoſt loſt and extingui- 
ſhed,rthe ſame being encroached upon, 
and as it were ſwallowed up in the Of- 
fice of the Archdeacon, 2nd the Biſho 
Chancellor, who now execute their 
power and authority throughout all the 
Dioceſles of the Biſhops of Zng/and, al- 
though that in other Countreys , and 
in ſome part alſo- of this Realm of Znp. 
land ;, the'Juriſdiftion of thefe Rural 
Deans is ſtill-in full force; | 
The Biſhop, Dean and Chapter; 
(which were the Prebendaries or Ca- 
nons, as before is ſaid) and all other 
perſons belonging unto, or having any 
thing todo in Cathedral Churches, at 
the firſt, and in ancient times held their 
poſſeſſions together in prof; ; but after- 
wards for the avoidit of Confuſion; 
and for better Order, and for ſome 0- 
ther ſpecial Canſes known to the King 
and 'State of this Realm; / rhe ſame were 
afterwards by them ſever'd and divided 
and part ofthe Lands and pofſeſsions be- 
longing'to the ſame Church were aſsjgn- 
ed co the Biſhop and*his Succeſſors to 
hold by themſelves, and other parts 
thereof were aſsigned unto the Dean 
and Chapter to hold 'by themſelves; of 
beat” 


Cap. IT. Parſons Law. 
of whichLands they have ever ſince con- 
tinued ſeverally ſcized in their ſeveral 
Capacities. This appeareth more plain- 
ly by the Book 17 E. 3. 29% where the: 1.4.15 
Treaſurer of a Cathedral] Church 
brought an Afſlize of ſome of his poſ- 
ſeſſhongs in his own Name, and the De- 
fendant pleaded in Barr a Releaſe of 
the Dean and Chapter, and it was ru- 
led to be no Barr,becauſe that the Trea« 
ſurer now; held bis poſſeſſions ſevered 
from the poſſeflions of the Dean and 
Chapter; and yet a Leaſe made of them 
by the Treaſurer, without the Confir- 
mation of the Dean and Chapter, was 
holden not to be good, but only _— 
is own time,and not to bind his Succeſ- 
ſor. And alſo'it hath been ſeen, That 
the Chaprer alſo hath maintained Writs +; x:3.64, b, 
of their ſeveral ponugnne againſt the 
Dean. For. the Prior of qu ot 
brought a Luxre Impedit for a Preſen- 
tation toa Church which belonged. to ,os z.:3. 
his Priory 
er, as was faid by Flscbden, 40 E.3.28. 
wherewith agreeth the Book of 20 E. 3. 
Fitz, title Nonability 9. 

All Archbiſhops, Biſhops, Deans,Pre- 
bendaries, Archdeacons, Parſons, Vi- 
cars, are Secular perſons, and are not 
now Religious, although they are Y:<29<2.9 


T7 


if the $:ſhop of 


Church-men, or Men belonging to the caneriuncs 
Church; For no perſons are ſaid in 1 al 
Law to be Is, 3 ſuch only as z 8.3.14. 


have 


4 . _ 20 E*q,int, Non! 
ainſt the Abbot of Weſtmin ability 9,2cc, 
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have vowed three thirigs,viz. Obedience 
ro the Soveraign of their Houſe and Or- 
der ; perpetual Chaſtity , and wilfull 
poverty 3 Or ſuch as are profeſſed in 
ſome Religious Order,as the Auguſtine 
and Franciſcan Monks, &c, Yet may all 
ſuch Eccleſjaſtical perſons Secular hold 
Lands in Frankalmoigne, and Lands at 
this day may be given to them and their 
Succeſiors to be holden in Frankal- 
moigne, with the Conſent of the King, 
amd of the Lords Mediate and Immedi- 
ate, notwithſtanding the Statute of 
Aortmain. For that Dailiber poteſt renuu- 
ciare jurs pro ſe introdufto 5 And if they do 
conliſt of a ſole Corporation or body 
Politick, as Biſhop, Prebendary, Par- 
ſon, Vicar, &c. a, Feoffment may be 
made to them of Lands i» Libera Eliemo- 
fina, either by Need or without Deed, 
and the Fee-(imple ſhall paſs unto them 
without the word (Succeflors.) Burt if 
any ſuch Feoffment be made to a Corpo- 
ration Aggregate of many perſons, as 
ro Dean and Chapter, &c. there to paſs 
the Inheritance unto them, there muſt 
be the word(Succeflors ) in the Habendans 
of the Deed, and the Feoffment muſt be 
by Deed, otherwiſe it is not good in 
Law, 


CAP, 


CAP. III. & 


y all Y Of the Capacities of Biſhops, Deans and 
Chapters , Prebendaries , Parſons, 
b as Vicars, and other Eccleſiaſtical per- 
heir : 
"6 ſons, to Purchaſe, Hold, and Grant : 
| And of different Aits and things to 
edi- be done by them, and to them, 


Mus | 2-62) Archbiſhop , Biſhop, Arch- 

deacon, Dean, Prebendarie, Par- 

dody If ſon, Vicar, or other Corporation Spi-' 

Par- Þ ritual, Sole, or Aggregate, have a dou- 

y be I ble Capacity in them to Purchaſe, Hold 

zemo- © or Grant, If Lands be given to a ſole 

eed, | body Politique or Corporate, as to a 

them Þ Biſhop, Archdeacon, Prebendary, Par. 

ut if I ſon, Vicar, there to give them an eſtate 

rpo- © of Inheritance in his or their Politique 

s, as | or Corporate Capacity, there muſt be 

paſs { theſe words in the Grant or Deed, viz, 

muſt | To have and to Hold to him | : 

»dans © and his Succeſſors; for with- dre — $35 cn 

{ be K out the word (Succefſors) in v. 398.6. 13 & 14. A Writ of 

d in ||fuch caſes the Inheritance 90909 ma brough by the 
paſſeth gays _ eX- faid, that the preſcription was 
cept (as before 1s ſaid Jin the $29%t9 1ay, That wwe Dean an 
Ciſe of Prdahlenign: : But weed ſoit the goa of minke 

CAP, if Lands be given toa Dean #c. Norwirhnanding that ic 

' and Chaprer,or other Cor- 7 _ « fn ye 
poration Apgregere, they Succeſſor, \. :2 7. 17.ac6 
2 


may 


ab. oc 0X 7 Eu... ade 
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J3H, 7.19..40e, 
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may havean Inheritance,or a Fee-limple 
inthe thing paſſed unto them withour 
the word (Succefſors) for that the ſaid 
body Politigue never dyeth ; but then 
they muſt $A the thing granted in their 
politique Capacity, and not in their na- 
tural Capacity, If the King by his Let 
ters Patents,grants Lands Decano & Ca- 
pitmlo, 8c. Habendum ſibi & heredibus, & 
ſucceſſoribus ſuis 5 The grant ſhall run to 
the Dean and Chapter and his Succeſlors 
in their politique Capacity, and not to 
him and his heirs in his natural Capa- 
c1ty, 

There is a great difference in things 
to be done by Corporations Spiritual, 
which are ſole; and Corporations Spi- 
ritual which are Aggregate of many 
perſons : x. If a Sole Corporation, as 
z Biſhop, Prebendary, Parſon, Vicar, 
&c, make aFeoffment in Fee, with a Let- 
ter of Attorney for to deliver Liver 
and Seilin of the Lands, the Livery mu 
be made in the life time of the Biſhop, 
Prebendary, Parſon, or Vicar, &'e. But 
ifa Dean and Chapter, or other Cor- 
poration Aggregate, make a Deed of 
Feoffment of Lands, with a Letter of 
Attorney for to make Livery and Seilin, 
there Livery made by theAttorney after 
the death of the Dean is good, and ſhall 
Rand cffeRual in Law. 2, A Sole Cor- 
poration, as a Biſhop ſeized in the right: 
of his Biſhoprick, ſhall do Homa Bf 


: 
+ 
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hour & Þot a Parſon or a Yicar who have but a 
ſaid & Qualified Fee in them, ſhall neither do 
then & Homage nor receive Homage: Neither 
their ſhall a Dean and Chapter do Homage, « us, 
becauſe they cannot do it in perſon;and Featly #5, 
Let. {| Homage malt always be done in perſon: "I 
 Ca- | Neither ſhall a Biſhop do Eſcuagg in coo 1ou - 
r. + || perſon, bur he ſhall find an able man to 31. cc. 
, do the ſame : For it is a Rule, That Ne- 


jo mo militans Deo implicet ſe ſecularibus ne- = —_ 
t to otiis. And the old Books are, That the 
OY omage which a Biſhop doth, is rather 
Fealty then Homage : For that it want- 
ines | <th the words of Homage, w:z. eo de 
rus veigne voſtre home ,&c. Yet in the opinion 
Sl. of Cooke chief Juſtice, in his firſt book of 
nany Inſtitutes, 65. it is Homage, becauſe he 
\. as © faith, 1 do you Homage, 3. A Corpq- 
car. & ration Spiritual Sole, as 2 Parſon, Pre> 
Let. bendary, Vicar, &c, who 'had not the 


very @ Fee-limple of the Lands in them, could 
Y not have charged their Lands or Poſ- 
ſeſſions, without the aſſent of their Pa- 
trons or Founders : But a Corporatian «, r.  -, 
- Aggregate of many perſons, as a Dean $%.3.'9. 
and Chapter, Maſter of a Colledge and {4 7*.':. 
Fellows, &c. who had the abſolute Fee 


A ſimple of the Lands in them, might have 
:feer made Grants, and thereby charged their 
(hajt Y poſſeſſions, or might have diſcontinued 
oor. | Fecir Lands or Poſſeſſions without the 
aſſent of their Founders, 


C3 CAP. 
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CAP. TV. 


Of Leaſes made by Biſhops, Deans and 
Chapters, Prebendaries, Parſons, 
Vicars: And where their ;Leaſes are 
good by the Statute of 32 H. $, 
1. & 13 Eliz. andother Statutes. 
Where not. | 


E 50lag.pt. 14, | TG Archbiſhop, Biſhop, Arch- 
9s aps py deacon, Prebenary , Parſon , Vi- 
F. 25Eliz.C.6, Car, and other Corporation Spiritual, 
C o.: pr. Hizginr' by the Common Law might have made 


4 nts Caſc: , 1 T þ 
Rn befo:e Leaſes Concurrentibus his qui in lige requi- 


the Sraruie of rantar for lives or years without limita« 


Eliz made a 7 . . 
Leaſe fo: years: tion, or ſtint of time. But they are 
The Patron and NOW by the Statutes of 32 H.'8. Stat, of 


Ocdina'yconfi- 7, & 13 Eliz. antl other Statutes, re- 
med ir, after the 


S-arure. andre» {trained to make any Leaſes of their 
folved goo,for T,ands or Poſleſltions belonging to the 


Deke onts of Church, but according to ſuch limi- 


Alienario-s,but tations and under. fuch proviſoes 


do'h not make . . , 4 
Cre ifans. 0s - 208 mentioned .in the ſaid Sta 
fGrmations. rutres., 

Cook t part, Now by the Statute of 32 H.8.which 


Inftirut.44. . . 
v.cook 1p, is an enabling Statute to ſome perſons 


TicBſ\»poſ and purpoſes, A Biſhop by bis Deed, 
YC Te gi. Without the Dean and Chapter : A Par- 


Mop of Cheſter ſon ſeized in Fee in the right of his 
a'n) Frectan's Church, may make Leaſes under theſe 
was 30, - Caunions, Limitations, and Proviſoes 


fol- 
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following, viz. 1; The Leaſe muſt be 

made in writing by Deed Indented,and _ 6 
not by word. 2. The Leaſe muſt begin Mountjozes 
from the day of the Date thereof, or Cs, _ 
from the making thereof, 3. The old _—_—_— 
Leaſe muſt be ſurrendred, expired, or 

ended within one year at the making of 

the ſecond Leaſe, and ſuch ſurrender 

muſt be abſolute, and not conditional. 

4, There muſt not be a double Leaſe in 

being at one time. 5. The Leaſe muſt 

not exceed twenty one years, or three | 
lives from the making foteok 6. The —_— 
Leaſe muſt be of Lands or Tenefnents Chaprer of 
maynorable, out of which a Rent may be F7#"" 
reſerved. 7. The Leaſe muſt tbe of 

Lands or ;Tenements which commonly 

have been letten to Farm by the ſpace 

of twenty years next before the' Leaſe Cook 5. pt,s. 
made. | 8, There muſt be reſerved to £9%* 621-371 
them and their Succeſſors ſo much year ' 

ly rent, or more, which hath been ac- 
cuſtomably uſed xo be paid for the ſaid 

Lands or Tenements within twenty 

years before the Leafe made, g., The Cooks. pr.z7, 
Statute of 32 H. $8. doth not extend to 

any Leaſe to be made without impeach- 

ment or Waſte, 

A Parſon, Yicar, &«, if they make #3" ®e.r.n. 
Leaſes for twenty one years, or three 7 
lives, according to the enabling Statute 
of 32 H.8$, they are out of the Statute, 
and their Leaſes muſt be confirmed by 
the Patron and Ordinary: Bur a Biſhop 
C4 who 


I 


7 


FL H.3.Dyert : 
Chaffins caſe 49. 
V. Mich, 1 Jac, 
in Cur, 8, Ire- 

land and Darker! 
calc. acc, 


Parfons Law, =Cap.1. 
who is ſcized in the right of hisBiſhop- 


rick; A Dean of his Sole poſſeſſions ſeiz- 
£d 5n jure Diaconats An Archdeacon \eiz- 
ed in jure Archidigconatys ; and a Preben-' 


' dary (cized 3» jure Prebende;every one of 


thern is ſeized i» jurg Eccleſie, and may 
make Leaſes with the Cautzons, and un- 
der the Limitations and Proviſoes be* 
foxe-mentioned, without Confirmation» 

M. 38 Eliz. B. R. Sir Edward Denny, 
and Fhenſt als Cafe,Cro.1.part4z0.The 
Archdeacon ofH.having the parſonage 
of As appropriate to it, let parcel of 
the Glebe Lands, 42 Eliz, for go years, 
The Biſhop of EZ,Patron of the Archdea- 
conry and the Dean and Chapter con- 
firmed it,the Archdeaconry dyed,it was 
reſolyed the Confirmation of the Biſhop 
.was not void, for it was but his aſſent 
only to the Leaſe of the pailing of the 
Archlieaconry,& therefore nor within 
che Statute of 1 Fliz. But whether the 
Leaſe was void by theStatute of 13 Ez, 
was not reſolved, Quzre ? 

A Biſhop made a Leaſe for three lives 
not warranted by the ſtatute of 1 Eliz. 
rendring rent anddyed, his Succefſor 
accepted the Rent, adjudged this accep- 
rance of the part ſhould bind him for his 
time, H, 2. Car. C. B, Owen and The, 
Ap Rees Cale, Cro. 3 pt: 67, 

M. 31 Elz. Merter and Wrights Caſe, 
Anderſon 193. A Biſhop made a leaſe for 
21 years,and afterwards 10 of the _ 

ein 
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being in being, he made 'another leaſe 


far three lives,and afterwards was tran- 
ſlated, adjudged the Leaſe was void on 
the reaſon on the book, 

If a Biſhop maketh a Leaſe for twenty 
one years, and all rhoſe years are ſpent 
or run out ſaving three or more ; yet 
may. the Biſhop make a new Leaſe for 
twenty one years to begin from the ma- 
king according to the Exception of the 
Statute, but not a Leaſe for life or lives3 
and ſuch concurrent Leaſe hath been re- 
ſalved to be good, as well upon the Ex- 
ception of 1 Eliz.:which extends to Spi- 
ritual and Eccleſiaſtical Corporations, 
which the Statute of 32 H. 8, did not 
do but then in the caſe of concurrent 
Leaſe, in the caſe of a Biſhop, ir muſt be 
confirmed by the Dean and Chapter : 
For the making of this good, I ſhall” 
ſhew you only two Preſidents and Reſo+ 
lutions. | 

See Paſ. 38. Eliz. in B. R, in Proth, 


and the Counteſs of Sſſex Caſe, upon yy... and 
the Statute of 1 Elia; where it is ſaid ix the Counteſs 

s adjudged in one Afarſoals Caſe wof5eſrr ca. 
here the Biſhop of Canterbury made a BR. Leonards 


Leaſe unto him for twenty one years, to 2429532. 
degin at the end of the firſt Leaſe, was ** 


adjudged co be void. But in the great 
Caſe, which was in the Exchequer Cham- 
ber upon this point, there the ſecond 
Leaſe was in poſſeſſion, and to begin 
preſently, and to run out with the 0- 
ther 


Paſch, 29 Elir, 
in B. KR. Ban« 


end 


Parſons Law. Cap. IV, 
ther Leaſe 5 and therefore it was adjud- 
ged to be good, becauſe the Land was 
charged but with twenty one years, and 
no more, 

A. Biſhop of Loxden Leaſed parcel 
of the poſſeſſions of his Biſhoprick for 


Wright Caſe, twenty one years, and afterwards he put 


out his Leſſee, and then Leaſed the 
Lands to another for three lives, ' rene 
dring the antient and accuſtomed Rent 
which was confirmed by the Dean and 
Chaprer-: Afterwards A,was tranſlated 
to another See, In this caſe it was re- 
ſolved by the Juſtices, That the Leaſe 
was warranted by the Statute of 1 Eliz, 
and in this caſe it was faid, That atthe 
Common Law, a Biſhop might make an 
Alienation in Fee-ſ{imple; being confir- 
med by the Dean and Chapter : But by 
the Statutg of 32 H, 8, Biſhops without 
Dean and Chapter, or their Confirma- 
tion, might make Leaſes for twenty one 
years, but with their Confirmation'they 
might make Leaſes for a thouſand years; 
But now by the Statute of r Eliz, their 
power 1n that is much abridged, for that 
mow with Confirmation or withodt 
Confirmation, they cannot diſpoſe-of 
their poſſeſſions but for twenty one 
years, or three lives. 

Hill. 5 Jac, B. R. Smith and Boles 
Caſe, Cro. 2 part. A Prehend made a 
Leafe for years of Lands parcel of his 
Prebend, which was confirmed by. the 

Arch « 
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Archbiſhop Patron, but not by the Dean 
and Chapter : the ſaid Leaſe was with 


Exception of words, Afterwards he 
made a ſecond Leaſe without excepti- 


on, Reſolved the Confirmation of the 


firſt Leaſe by the Archiepiſcopal Patron 
was good without the Confirmation of 
the Dean and Chapter ; but the ſecond 
Leaſe made without Exception , was 
void by the Statute of 13 Eliz. 

H.3Jac.B.R.2. Cr. 1. Talentine and 
Dentons Caſe, A Biſhop ſeiſed in Fee, (in - 
the right of hisChurch ;)of Tythes,made 
a Leaſe for thfee lives, thereof rendring 
the antient rent and dyed. Adjudged, 
the” Leaſe was void by the Statute, 
1 Eliz. againſt the Succeſſor 5 for that 
being of Tythes rendring rent, which 
are things tharlye in prender , wher- 
in a diſtreſs cannot be raken, nor re- 
medy for the rent if behind, (for that 
debt lyeth not for it becauſe it 13 aFree- 
hold) the Leaſe is void, 

A Biſhop makes a Leaſe for 3 lives; 
of parcell of 5 demeſnes of a Mannor not 
uſually let to Farm, which leaſe is con. 
firmed by the Dean and Chapter, Trin. 
43 Eliz. The Biſhop of Hereford againſt 
Scory,33Cr,874 AJjudged that this leafe 
15s not good, for any ancient rent can. 
not be ſerved, becauſe the lands were 
nor uſually demiſed. | 

A Biſhop makes a Leaſe for ſo many 
years as I,S, ſhall name, the Dean and 
| Chap- 


vid.Cook g, 
part, in Ling 
coln Colledge 
Caſe. 


Paſc.+9. Elir, 
in C. B, 
Hunt and 
Singletons 
Calc, acc, 
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Chapter confirms it, I.S, names 21 
years, I conceive this Leaſe is not war- 
ranted by the Statute of 1: Eliz. for that 
the Leaſes for lives or years within the 
Statute, ought to be made by the Bi- 
ſhop, without the a& of a third perſon, 
or his Nomination. | | 

Note, That all Leaſes not warran- 
ted by the Statute of x Eliz.and 13 Eliz, 
ſtand good againſt the Lefſors them- 


. ſelves, andare voidable only by their 


Succeſſors, But if a Parſon, Dean, 
Prebendary or Vicar, make a Leaſe for 
years or for life, the ſame is void by his 
death, by the Statute of 14 Eliz, And 
if it be for 21 years, or three lives, it 
were yoid by the Statute of x3 Eliz.if it 
be not made according to the Proviſoes 
and Limitations above-mentioned. 

M, 13 Eliz, B. R. The Dean and 
Chapter of Herefords caſe, Cro. 3. pt. 
441. If the Dean and Chapter get the 
next” avoidance of a Church, Quzre, 
That good, within the Stat, 13 Eliz. 

Tr, 31 Eliz, B, R. Mott and Hales 
Caſe, Cro. 3. pt. 123. adjudg'd acc! 

Mich. 43 Eliz. Coſtardand Windors 
Caſe, Cro. 3jpart. Ameer Lay man in- 
duced into a Benefice, made a Leaſe for 
years, of the ReRory, which before 
13 Eliz, was confirmed by the wes 
and Ordinary, and the Leaſe was good, 
2nd ſhould bind his Succeſſor, as 
P. 
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Of. Alienations. and Diſcontinuances 
made by Bibeps, Deans and Chap- 


ters, Prebenaaries, Parſons, Vicars; 
Where their Grants, Charges, or 
Leaſes were good at the Common 
Law without Confirmation ; Where 
not ; 4nd by what Statutes they 
are reſtrained to diſcontinue or alien 
their Lands or Poſſeſstons. 


Y the Statutes of 1 & 13 Eliz. and Vin cooks 
1 Jacob. Biſhops and 'all other Ec- y19. 49. iw. 
cleſiaſtical perſons are reſtrained to hoon 2gem, 
alien or to diſcontinue any of their Ec- y1;,10 cue. 
cleſiaſtical Lands or Pofſeſſions ; And if = | 
they do convey and alien away any of j041J Pe... 
their ſaid Lands or ey rr ledge Caſe, 
that it be unto the King himſelf, yer the 
alienation is void in Law:For although 
that the King be not expreſly named in 
the At of 1 Jac, yet the ſaid Statute 
being made to ſuppreſs Alienations , 
Diſcontinuances and Wrongs done by 
Clergy men to their Succeſlors, the 
King is included.in the general words 


of the Statute, viz, the words .perſon or 
perſons, a 


Parſons Law, Cap.V. 


If a Biſhop had been Patron of a 
Church; the Biſhop could not make any 
Grant by the Parſon or Incumbent of 
the Lands of his Parſonage good, either 
by his Licence Precedent, or by his 
Confirmation ſubſequent, without the 
Confirmation of theDean and Chapter: 
But if there had been Parſon, Patron, 
and Ordinary, and the Patron and Or. 
dinary had given Licence by their Deed 
to the Parſon to have granted a Rent 
charge out of the Glebe, and the Par- 
ſon Pad made ſuch a grant, the ſame 
ſhould have bounden the Succefſors of 
the Parſon at the Common Law,before 
the ſaid reſtrainfng Statutes, although 
it had not been confirmed afterwards, 
aud that by reaſon of the precedent Li- 
cence 3 and alſo in ſuch caſe, the Ordi- 
nary alone might have agreed to ſuch a 
Grant of a Rent charge by his Licence 
precedent,or Confirmation ſubſequent, 
without the Confirmation of the Dean 
and Chapter, becauſe that in that caſe, 
the Confirmation or Licence of the Pa- 
tron had not been good to have made 
the charge perpetual upon the Church, 
unleſs the Patron had had a Fee-ſimple 
in the Patronage, which if he had had, 
then che Grant of the Rent by the Par. 
ſon concurrentibas his,” had been good, 
and ſhould have charged the Lands, and 
bound the Succeſſors of the Parſon at the 
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If the Parſon and Ordinary grant a 
Rent charge out of the Glebe to the Pa- 
tron : Quzre ? If the Succeſſor ſhall 
avoid it, I conceive he ſhall, becauſe 
he is but an affent implied and not ex- 
preſſed, and what the Succeſſor hall be 
charged, the aſſent of the Patron and 
Ordinary is to be an expreſs aſſent, and 
not an implied afſent. Vid, 7 H, 4.15; 
Annuity 17. 13 E. 3. Anouity 29. 16 E. 
3. Annuity 24. an Implicators aſſent is 
not ſufficient, 

Note, If the Biſhop who is Ordinary 
be Patron, then the Confirmation ought 
to be by the Biſhop,the Dean and Chap. 
ter, and the Ordinary, becauſe the In- 
beritance is in the Biſhop in the right 
of his Biſhoprick ; but where the Bi- 
ſhop is but Ordinary, it is but a Ju- 
dicial Authority , or vox patet, That 
the Patron ought to have Fee, and that 
ON jure proprio, 

Now, Confirmare , Or a Confirmati« 
on is mo_ facere, and is as it were 
but an aſſent to the ARt or Deed of the 
Biſhop, Parſon, &c, and therefore al- 
though the Confirmation had not been 
always of the eſtate, yetif it had been 
but of the Deed of the Biſhop, &c. the 
ſame had been ſufficient, And therefore 
if a Biſhop before the ſaid reſtraining 


Statutes of 1 Eliz, and 1 Jacob. had' 


made a Feoftfment in Fee of Lands par- 
cell of his Biſhoprick : And, the org 
an 
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Chapter by their Deed, had confirmed 
the Deed of the Biſhop, the ſame had 
been good. So ifa Biſliop by Deed eti- 
rolled, had conveyed Lands: untd the 
King, and the Dean and Chapter had 
conceal the Deed of the Biſhop, atd 
afterwards the Dged had been erirolled, 
jt had been ſufficient to have confirmed 
rhe Lands unto the King, although'thar 
tlie Deed of the Dean and” Chapter” had 
not been eriroſſed. For the afferit was 
ro bemade to the'AR of the Biſhop; and 
to him, and not unto the King + But at 
this day (as I ſaid betore) Biſhops can=- 
not make any Conveyances, thereby,to 
prejudice their Sees or Succeſsors ; Yet 
this doth not take away the Rule: of 
Law, but that'a. Confirmation made of 
the Deed of the Biſhop or Parſon, at 
at this day is ſufficient, hook the e- 
ſtare which is granted |by the Biſhops 
or Parſons Deed, is not confirmed + 
And therefore, if ſince the Statute' of 
13 Eliz, a Parſon, Vicar, &e. make a 
Leaſe for twenty one years or three- 
lives, and the Pacron and Ordinary do- 
confirm the Deed of the Parſon or Vi- 
car, this ſhall (as I conceive). make the 
Leaſe good to ſome: purpoſes, and*ſhall. 
be a Confirmation of the Leaſe it ſelf; 
although the Term be not thereby con» 
firmed. 

If Parſon and Ordinary make a Leaſe 
for years of the Glebe Lands to the Pa- 
tron, 
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tron, and afterwards the Patron doth 
jp aſſign or grant this Leaſe over to ano- 
d'eti- {| ther Parſon by his Deed, the aſlign- 
; the | ment-is good, and a Confirmation of vid. 158" 2 in 
- Had Þf the firſt Leaſe made unto himſelf > And $219. Hot 
ard | the Deed of the Patron doth amount to £7 gn” 
led, Þ 2 double intent, wz.both to make the AC. Ab:idgmeas 
nt ſignment of theLeaſe good, & to a Con- _—_ 
'thar | firmation of that Leaſe to the Aſſignee, 
" had There is a difference begwixt a Con. 
t was | firmation of the Term, and a Confir- 
and Þ mation of the Lands : And therefore if 
ut at | before the Statute of 13 Eliz, a Preben- cook 5 part, 
can- Þ dary had made a Leafefor ſeventy years br, Ford. caſe, 
by.to | of the Corps of bis Prebend, and the Kejors » pe «- 
. Yet || Biſhop Patron of the Prebend, and the 5+ 1fonh and. 
ſe: of | Dean and Chapter had confirmed dim. en 
le of Þ ſonem prediftam for bifty years, & wu 
n, at Nltra, the Confirmation bad extended 
hee- Ito the whole Term, and the Word (for 
hops fifty oo & non #/tra) had been void. 
1ed + I Burif rhe Bithop and Dean andChaprer, 
& of (1d recited the Leaſe for ſeventy years, 
ke a and had confirmed the Lands to the 
three- ELeſſee for fifty years, the Confirmation 
ry do- | Padbeen good for tlivſe fifty years only, 
-Vi- If a Biſhop hath two Chapters, (as Temps.R x. 
» the there may be ewo, or more unto one *'**-t 84494 
halt, Y Biſhoprick,) beth of the Chapters muſt (6 + ; ile 
ſelf, [confirm Leaſes made by the Biſhop - aTz< io $2 
con. K But if one of the Chaprers afrer the 474 

Date, or making of the Leaſe be Dif. Dye. #2, 
eaſe Nſolved, there a Confirmation by the 
e Pa- I Chapterwhich is in being, 15 ſufficient 
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to make the Leaſe good 5 and in ſuch 
Caſe, there ncedeth not any Confirma- 
tion of the King, who is Supream Patron 
(as before is ſaid )of all the Biſhopricks 
in England, 

Co. 12, Rep. 71, Two Biſhopricks u- 
nited, the Chapters. remaining ſeveral, 
The Biſhop may alien lands with 
confirmation of the Chapter only, 
which formerly pelonge to that Bi- 
ſhoprick z becauſe (unleſs the union be 
produced) it ſhall be intended, that the 
Union was made eſpecially in ſuch man- 
ner, \'But if the Union be produced, it 
ſeems it ſhall be regulated according to 
the Union, 

Ifa Dean of a Cathedral Church be 
elected Biſhop of another See, with a 
Diſpenſation rerinere Diaconatum in Com 
mendam, If after the Biſhop of that See 
(whereof he was the Dean and Head of 
the Chapter) do make a Leaſe of parcel 
of the poſſeſſions of the Biſhoprick, the 
Confirmation of the Leaſe by the Com- 
mendatory Defn is good, as it was ad- 
judged in 3 Car, in the Kings Bench in 
Evans and Aſconghs Cale, 

There 15s another Rule in Law, viz, 
That Prelatus Eccleſia ſne conditionem mes 
liorare poteſt, aeteriorare nequit: And there- 
fore if a Biſhop, Parſon, &c-purchaſeth 
Lands to him and his Succeſſors, he him- 
ſelf afterwards cannot wave the pur- 
chaſe 3 but his Succeſior upon juſt 

| Cauſe 
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ff 


Cauſe ſhewed, viz. upon Cauſe ſhewed, 


That the Rent to be paid upon the pur- 
chaſe is of greater yearly value then the 
Land purchaſed is, may wave ſuch pur- 
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chaſe made by his Predeceflor, And fo, ,;:, :- 


if a Prebendary, Parſon, Vicar, or 0- 56.4.1. 


ther Corporation Spiritual be ſeized in 


the right of their Churches, They can-,;,,,. 
not diſclaim in that thing 'which was Markham, 


ſeized in the Church, becauſe they can» 
not divelt by their Diſclaimer that thing 
which way veited in their Church : Bur 


if a Luo Warranto be brought againſt 6 £3.53, 


ſuch Biſhop, Prebendary, Parſon, &c. 
by the King for Liberties, or Franchiſes 
uſurped by them from the King: in ſuch 
ſpecial Caſe they may diſclaim in the 
faid Liberties or Franchiſes, and ſuch 
Diſclaimer ſhall bind their Succeſ- 
ſors, 

If a Biſhop make any Leaſe,grant any 
Rent»Charge,enter into any Warranty, 
or doth any other a&t or thing, which 
tendeth to the Diminution of any of 
the Revenues. which ought to be, and 
continue for the maintenance of his Suc- 
ceſſor ; If the Biſhop be depoſed, tran- 
ſlated, removed, or dyeth, the Succeſſor 
ſhall avoid ſuch Leaſe, Grant, Charge, 
Warranty, &c, ' But if a Biſhop, being 
both Pacron and Ordinary, 'doth Con- 
firm a Leaſe made by the Parſon with- 
out the Dean and Chapter, and afrer 
the Parſon dyecth and the Biſhop Col- 
D2 lates 
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lates another to the Benefice, and is af- 
terwards depoſed, tranſlated, or dyeth, 
yet the Confirmation of that is, and 
ftands good, becaufe there the Re- 
venues which are to maintain the 
Succeſſor , are not thereby dimini- 
ſhed. 

Vid. Paſch. t Car. 1, The Biſhop of 
Chicheftr and Freelands Caſe, Briage- 
mar, P.29, The Biſhop ſeiſed tn Fee of 
4 Park, to which the Office of a Keeper 
did belong, with the Fee of 51. and a 
Livery ; The Bithop granted the ſaid 
Office with the Fees, nec nov cum paſtura 
fro duobas equis in eodem parco, which 
grant was confirmed by the Dean and 
Chapter : Reſolved in this cafe, That 
although the grant of the ſaid Paſture 
was void, yet it ſhould not prejudice the 
grant of the ſaid Office with the anci» 
ent Fee; for they ſhall be raken to be 
ſeveral and diſtin grants,and the grant 
of the Office with the ancient Fee tis 
00d to bind the Succeſlor : For at- 
though they are contained in one deed, 
yet they are ſeveral and diſtin&, and 
rhe one may be good, the other 
void, 

If a Parſon, &s. bringeth a Writ of 
Zuris vtrum for any thing which con- 
cerneth the Church, and the Defendant 
pleads in barr the Warranty of his Pre« 


_ deceflor or Anceſtor, the Plaintiff thall 


not be barred by ſuch Warranty, for 
&: 


| Cap. V. 


that the Parſon demandeth the thing in 


the right of his Church, and in his po- 39 8.6,Fi-z; 
litick Capacity : And {6 it is if the Par- 7; Sxnnr: 


ſon bringerth an Aſſize ; although that * ' 
thereby he recovereth the Land, and he 
himſelt is to take the profits to his own 
uſe; yet becauſe after the Recovery, 
he is ſeized of the Freehold whereof hs 
Aſlize was brought io the Right of the 
Church, a Warranty of his Predeceſſor 
or Anceſtor pleaded in Barr ſhall not 
barr him. The like Law is of an Arch- 
deacon, Prebend, Vicar, &c, for the 
poſſeſiions concerning their Arch- 
deaconry, Prebendary, : or Vicarige, 
they thall not be barred by any War. 
ranty of their Predeceſiges or Ance+ 
tors, 

If there be Lord Meſne Prior and 
Tenant, the Meſne cannot be fore-jud- 
ged in a Writ of Meſne within the Stat, 
of Weſtm, 2. Cap. g. becauſe be cannot 
do any thing to the prejudice of his 
houſe, or Church : and ſo is the Law of 
a Biſhop, Parſon, Vicar, &c. 

A Prebendary, Parſon, Vicar, &c. 
for the benefit of their Churches, thall 
be eſteemed to have the Fee-limple of 
the Gleab Lands in them ; For they 
ſhall bave and maintain an Action of 
Waſte for Waſte commitred in theGleab, 
and in the Writ it ſhall be ſaid, that che 
Waſte is ad Exheredationem Eccleſie : but 
a Parſon, Prebendary, Vicar, &c, can- 

{ D3 nor 
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y. This diffe- not diſcontinge the Fee of the' Gleab 3 
_— And if they make Leaſes for years 
2.38.8. br, reſerving Rent and dye, their Leaſed 
Le Marde Are now void by their deaths, and no 
ana Frenches ACCeptance Of Rent by their Succeſ- 
Cale, Bridgeman ſgrg ſhall make ſuch void Leaſes to 
antes be good ; Otherwiſe it '1s, if they 
Cook 3, pare.6;, Make Leaſes for lives , there the ac- 
in Pencauts Ceptance Of - the Rent by the Succef. 
— for will makeſuch Leaſes good, becauſe 
a the Leaſes were not void, but voida- 
ble only : Bur if a Biſhop, Abbor, 

Prior, &c. make Leaſes for years and 

dye, and the Succeſſors do accept of 

the Rent, they ſhall never avoid the 

Leaſe, for that the Leaſes were not 

void, but gxoidable.. Bur all Leaſes 

made by theM at this day muſt be with 

and under the Proviſoes and Limitati- 

ons in the precedent Chapter before 

mentioned ; otherwiſe the Leaſes will 


not be good. 
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aſe CAP. VI. 
no 


_ Of Aawow ſons in general ; The on 
hey nal of them : How they firſt be- 
AC. gan, and who were the firſt Founders 2 
ef. of them. And in whom the Pa- 
uſe oe of all Advewſons was firſt 


da- 

ot. | ſetlea. 
_ Do not find that in, or by any Re- 
| cord which I could yet ſee, nor is it 


_ mentioned in any of the books of 
aſes | 1<rms, or in any other books of the 
viek Common Law of England, when Ad- 
iti. | Yowſons had their firſt Original within 
ed theſe Iſlands of England, Scotland and 
will Ireland : Bur this 1 do conceive, that 


in the Saxons times, after the firſt Di- 
vilion of the Realm of England into 
Parts or Counties, and after the con- 
ferring of great Lordihips, Mannors 
and Lands to the Lords, Peers, and great 
perſons of the Realm, and others , and 
after Seignories were firſt erected and 
Ap, & eſtabliſhed within the ſaid Realms3 and 
'B after the firſt planting of the Chriſtian 
Faith within theſe Iſlands of England, 
Scotland, and Ireland, It is moſt certain, 
that Chriſtian Religion was planted 
here, ſoon after our Saviours Paſlion, 
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and in the time of the Britiſh Kings, 
Vide Spe/man de Co. Tom, 1, c, de Ex- 
ordio Chriſtiane Religionzs in Brittanniss, 
Uſner de Brittannicarum Eccleſiarum p1i- 
moraiis, and Biſhop Goodwin Catal, of 
Y ſhops, (which J do not find to have 
been before the Saxons taking of the 
Government of theſe Nations ) 1 do 
conceive, that then, and not before, 
that the Kings of thefe Iſlands did firſt 
begin to ere&> Cathedral Churches» 
Create Biſhopricks, eret Monaſteriess 
Abbies and Priories, and other Relipi- 
ous houſes for the receiving into' them 
of ſuch perſonsas profeſſed the Chriſti. 
an Faith : and that afterwatds in imi- 
ration of the ſaid Kings, particular 
Lords of great Seigniories, Lordlhips 
and Lands, and other perſons of Abili- 
ry did upon parcel of their Demeſne 
Lands build and ere& particular Chur- 
ches, and endowed them with ſundry 
parcels of Lands, and with other pro- 
v.33, A224 firs and immunities for the better main- 
mea 2*5 cenance of fuch perſons as took upon 
y. Mr. Se'den them the publiſhing and defence of the 
EY Chriſtian Faith, reſerving unto the ſe- 
y.H4.;8.Eliz. veral Founders of the ſa1d-Monafſteries, 
nnd ne Priories and Churches, a Right and 
& Halls Ca's, power to confer” and beſtow the ſaid 
By the Crea 'abhjes, Priories, Churches and Lands, 
ron: of Refto , ; p 
ries and Vicea. and Other things to'them annexed, and 
rigs, Advow- with which they were -endowed, unto 
Ro ee ae; fuch perſons as thry ſhould think fit ro 
got before, ' conter 
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confer the ſame upon, to be to them and 
theirSucceſlors for ever : And hence it 

was, that it was ſaid by Parming 1n 7 E.z-tit- Qu 

7 Ed. 3. Fitz. title Luare Impedit 19. 1, _ if 
That by the Grant of the Church, the an Advowſon be 
Advowſon thereof did paſs : and that >, 7 nmr 
there alſo Herle Juſtice ſaid, That long abby be afrer- + 
2 man did not know what Advowſon vat6 difſotred, 
was, bur when he would give the Ad- ms ered 
vowſon, he only faid, that he gave the for, »ndif the | 
Church : And for the word ( Advow- nr are 
ſon) I find in zo E.3. 21, Fitz, tit. 24+ bed. he ſhal 


re Imp. 5. That the ſame is not appro- is I 


priated to a Church only, but to other js, ;. 
Eccleliaſtical Foundations, as namely to 
a Pctory, or others ; For I find, that 
{ohn de Boys brought a Quare Impedit a- 
gainſt the Biſhop of Londox, and coun- 
ted, that he was ſcized of the Priory of :48.z 94, 
W. to which the Biſhop had diſturbed 1». 27: 
him to preſent, and therewith agree —_— 
divers others of our old year books, as 1: &3.2%. 
24 E.3.Qu.Imp,z7. 6 E. 3. Qu, Imp, 38. 77 
and 11 E. 3.Qu.Imp.107, + 

An Adyowſon then in general, is a 
Right of Preſentation, which the Foun- 
der of any Monaſtery, Abby, Priory, 
Church, Chappel, hath reſerved unto 
himſelf, his Heirs, or Succeſſors upan 
the Foundation thereof, ro confer or 
beſtow the ſame ſo often as the ſame 
ſhall happen to be vacant, or become 
void, to, and upon any perſon or per- 
ſons, who is, or are capable to moſt 
tae 
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the ſame ; and fitly may be applied un- 
to any thing of which 2 man may have 
a Luare Impedit if he be diſturbed in 
the Donation of , or Preſentation to 
the ' ſame : as appeareth by theſe books 
and Authorities fo!|»wing ; that js to 
ſay, if he be diſturbed in his Preſenta- 
tion to an Abby 22 H.6. 25. 25 E- 3, 
Qu. Imp, 16. 10. E.3+ 32+ 29 E. 3. Qu. 
Imp.x51, 11 H.R.2. Fitz.tit, Brief.64.3. 
29 E. 3. Qu, Imp. 190. To a Prebend, 
7 E.3, Qu. Imp. 21. 31+ E. 3. Qu, Imp, 
165. 13. R.2 tit. Brief, 163. Toa Yica- 
rige, 5 E. 3. tit. Qu, Imp. To a Priory, 
17 E, 3. Qu. Imp. 70. To a Deanery, 
21 & 29. E. 3. Qu. Imp. 26 & 18. To a 
Chappel, 17 E.3.13. And Fitz. Na. Bre. 
vium 33. To a Chauntry which 1s Dona- 
tive. 

Advowſon is called by ſome Patro- 
nage, or a Right of preſenting to the 
Church : Cowell in his title Patronns 
ſaith, us Patronatns eft jus preſentandi 
Clericum ad Eccleſiam vacantem ex'parte 
ei Conceſſum, qui Conſentiente Epiſcops ve! 
inſtraxit, vel dotavit Eccleſiam, And Bra- 
fin, Aavocatns eſt, aa quem pertinet jus 
Advocationts, ut ad Eccleſiam Nomine pro- 
prio, non alieno poſſit preſentare. They 
who were Patrons were ſometimes c- 


9: the King-2te, Jed Advorars : becauſe as Advocates do 


defend the Cauſes of their Clients, ſo 
the Patrons did take upon them to pro- 


ret and defend their Churches and 
| their 


W ; 
d un- 
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their Preſentees thereunto, againſt all 
uſurpers of the ſame. And hence it 15 
chat they were ſometimes called Patrons 
a Patrecimo, from defence, For _ 
the firſt Founders of the Church, an 

endowing them with Lands, Livings, 
and other immunities, priviledges and 
things, there was reſerved to them, their 
Heirs and Succeflors (as before is ſaid) 
the full and only power of diſpoling of 
the ſaid Churches upon all Avoidances 
of the ſame, and of the providing of 3 
Competent and fhreing Incumbegat for 
the ſame; and therefore ſaith a Lear. 
ned Civilian, Tenerrr Patronus prote- 
gere Eccleſiam, I reparare fi mintetar 
rutnam  & & bono Sacerdote provie 
dre. 

The Right of Preſentation, or of Pa- 
tronage 1s a real right fixed in the Pa- 
tron or Founder ot the Church and his 
Heirs or Succeſſors for ever : and is 
the ſame and the like, which Founders 
of Abbies, Priories and Monaſteries 
have,” or had to their Abbies and Prio- 
ries, And the Parrons of Advowſons 
of Churches have and ever had as ab- 
ſolute property and Ownerſhip in and 
to their ſaid Churches, as any other man 
had or hath to any other his Lands, Te- 
nements and Hereditaments whatſoever 
as appeareth by ſeveral of our Book 
Caſes, viz, 8. Af. 29. 13; Afi. 22, 
11H, 4. 64, I ſhall cice but two = 
&5 
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ſes more to prove the ſame. Paſch, 
9 E. 3, Quare Impedit, 30, A, was 
Patron of the Priory of Spalding, and 
by Deed Indented between A, the Pa- 
tron, and B. the Prior, it was cove- 


nanted, That at every Avoidance of 


the Priory, That they ſhould not have 
any thing in the Priory, but only for 
to choole their Prior, to be main- 
r1ined out of the Priory, ſaving unto 
A. the Patron and his Heirs all Preſen- 
tations to Churches which ſhould fall 
void : Ina Quare Impedit brought a- 
gainlt the Sub-Prior and Covent by A. 
the Patron, for a Preſentation ro a 
Chuzch annexed ca the Priory which 
became void, it was adjudged, that b 
the ſaving, the Advowſon of the ſaid 
Church did remain to A. the Patron 
and his heirs ; and upon the acknow- 
ledgment of the Deed atoreſaid A, had 
a Writ to the Biſhop to admir his Clerk 
ro the ſaid Church, 

38. Aſi, p, 22, The Prior 0s ons 
tzns Caſe, that the King founded the 
Chappel of P. and endowed the ſame 
with ewo Hides of Land : The King 
was the Patron, And although after» 
wards the Chappel and Lands came tq 
the hands of a Prior, which Priory (af- 
ter the gift) was founded by the Biſhop, 
and the King after the Foundation of 
the ſaid Priory, did grant to the Prior 
and Covent qued transferre & tenere poſ- 
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we Eccleſiam, and did alſo grant the 
Mtwo Hides of Lands Canonicis ques E- 
piſcopus poſuit : Yet in that Caſe, becauſe 
the King by bis Charter doth nor grant 
Pa-Sthe Patronage by expreſs words, It was 
dve-WYadjudged, Thar the King remained Pa- 
: officron. And although the Prior after 
ave the Foundation bad prefenred time our 
for Yof mind to the Chappet, yet it was ad. 
ain- judged, that the fame did nor take a- 
nto Elway the Kings title of Patronage, 


fall Y—— I———— 
 J- 
A. CAP. VII, 


ich (That the Right of Patrons to Preſent ts 
by Y Advowſons of Churches, is a Tem- 
aid Y poral, and not a Spiritual Inheri- 
tance. 


- He Right of Patronape, or of Pa- 
wy f Food 4 Preſent to Churches and 
yz; Fotber Eccleliaſtical Dignities and Pro- 
po motions, being the ſame with the Righe 
of Founders, as by the books of BE. z. 
bs & 13, Al. is faid - and the Common 
S ELaw having reſerved the power of Con- 
erring of Benefices upon the Avoydan.. 

es of che Churches by Death, Religna- 
4 tion, or otherwiſe, ro the Patrons and 
f heir heirs : It is now to be ſeen by whar 
uthorities and reaſons, colleted our 

of- pf the bouks of the Common Law, this 
Right 


45 


46 Parſons Law, , Cap.VII, 


: Riche of Preſentment is proved to be 
a Temporal Inheritance in the Patron 
and his heirs, and not an Inheritance 
which is Eccleſiaſtical, | 
I ſhall ſer forth, ſhortly, ſome rea- 
ſons, and back them with authorjries © 
Law. Firſt, It is proved to be a Tem- 
poral Inheritance, becauſe an Advow. 
ſon, or the right of the Patron to Pre- 
ſent may be Appendant unto, and is 
parcel of a Mannor many times which 
15 a Temporal Inheritance, as it 1s ſaid 
-1,-37b, In FH.7. 37. b. And the Appendant 
aq mult be of the ſame nature and conditi- 
on 3s the Principal is. 1. When a Man- 
nor was firit created, and Land parcel 


thereof was given to build or ere& a 


Church upon it, the Adyowſon 'of that 

Church became Appendant to the Man. 
tin. which was a Temporal thing ; and 
$8. 41% 3,35. Eherefore it hath been holden, That by 
45 & 3.12. Cook the Grant of the Mannor, cum pertinen- 
' po an4c.12t- ti4e, that the Adyowſon of the Church 

paſled thereby, 
2311.6.33. In .33 H.G6.33, if a man be diſleiſed 
of a Kannor unto which an Adyowſon 
1s Appendant, and the Church becomes 
void ; andthe Diſleiſee doth after enter 
into the Mannor, the ſaid entry ſhall 
veſt the Advowſon again on the. Dilſ- 
ſeiſee; becauſe the Adyowſon is parcel 


At'ch, 14 E''z, in 
Ct 8.Lcon P 


Pre 48, of and Appendant to the ſaid Mannor ; 
and therewith agree the Books of 9 E. 4. 
39. and 19 H, 6.33. 


In 


Cap.VII, 
In Cook 10. part in Whiſtlers Cale. Caok £ parts 


Parſons Law. 


If the King be ſeized of the Mannor of 
D. to which the Advowſon is Appen- 
dant, and Leaſeth the Mannor t0 I. S. 
for years, excepting- the Advowſon, 
and afterwards the King by his Letters 
Patents grants forum illud Manerium de 
D. cum pertinextits tO 1, D. in Fee, excep* 
tis que 11 eiſaem Litteris Patentibns excip1« 
wntwr. Et wulterins, grants Manerinmy 


preditt, & omnia & ſingala premiſſa cum 


pertinentiis adeo plene & integre & in tam 
amplis modo & forma pront premiſſa ad ma- 
nus noſtras devgnerant : It was adjudged 
inthat Caſe, That by the Grant of the 
Mannor without making mention of the 
Advowſon, that the Advowſon paſſed, 
becauſe it was parcel of and appendant 
to the Mannor : But if the Advowſon 
had been ſevered from the Mannor and 
been 1n groſs, that by the Grant of the 
Mannor, the Advowſon. had not paſſed 
without ſpecial words of the Advowſon 
in the Grant; Nomore thenit did in 
the Caſe in 38 H, 6. 26, the Abbot of 


Y S50ns Caſe ; where the Caſe was, That 


the King was ſeized of the Mannor of D 
ro which an Adyowſon was Appendavr, 
in the right of his Crown ; and by his 
Letters Patents Leaſed the ſaid Mannor, 
(amongſt other things) to A, and B, bis 
Wife tor the Term of their lives, and 
afrerwards' the Kipg reeiting the ſaid 
Leaſe, forthe lives of A. and B, pron 
re 


| &- H.7. 19, 


21E.3.5. 


2 H.s 24, 
24 E.z. 6, 


$ H,7.3*. 


ted Marerium prediitam which A.and ÞB, 
held for their lives, unto C. D. and E, 
and their heirs. It was holden in that 
Caſe, that becauſe the Advowſon wa 
not mentioned 'in the Grant, but 1 

the Habendam only; That the Advow- 
ſon did not paſs by the Letters Patent 
to the ſaid C. D. and E. becauſe the ſaid 
Adyowlſon remained in the King as | 
groſs, and was not mentioned in th 
Grant, but in the Habendwm only, But 


if the Advowſon lad been before in theft; 


words of the Grant, before the Haben- 
dum, then the Advowſon had paſſed un- 
to them, 

M. 14 Jac. The Chancellor and Scho- 
lars of Oxford and Walgraves . Cafe. 
Moor 872. Which Advowſon was 4p- 
pend. being a Recuſant convict ; 


the M, was ſeifed into the ex 29- | 
1 


hands; who granted the ſame w 
appurtenances ; but Advowſons - were 
not mention'd in the grant, Reſolved, 
The Advowſon did nor paſs by the word 
Appurtenances, without mention of 
Advowſon, or words adeo plene, & in- 
rigre F in tam ampli rmodo & forma, as 
the Recuſanr bad them. 

Secondly, An Advowſon is a Tem- 
poral Inheritance, becauſe it lieth in 
Tenure, and may be holden either of 
the-King i» Capite, as the. Book of 
12 H: 7. 19. *ts ; or of a common 
perſon, by 21 E. 3. 5. where a uare 
| Impedit 


th the: 


Parſgns Law, Cap.VIIYCap 


. 


VITYcap.vil. Parſons Law: 49 
1d B, Impedit was brought againſt the Abbot Note M.z7 Elie 
nd E.Bof welbeck,and the Plaintiff there coun: $, wa; cies. 


| thatFted, Thatthe ſaid Abbor beld the ſaid 4 Pexcocks 
| was Advowſor of him by Homage, Fealty 51g aCorred: 


It infland Eſcuage. " of Advowlon 
vow-El 33H. 6.34. Þ. in a" Writ of Annuity %* 89%. 20d 


p hat it was 
rentsEbrought by»the Prior of Coſt leacre, 2- iſeable wickia 


 ſaidBoaink the Prior of Bentley, the Defen- ——— 
45 0. ant pleaded, That he was ſeiſed of | 
1 


he Advowſon of Afpall in the County 

of Suſſex, ut de fends & jure Monaſterts 

1 the ſui de Bentley, and that be held the Ad- 

«ben-Frowſon of the Prior of Caf/eacre by the 

I un-Mſervice of Fealty, and 2. 5, 8. d. per any, Vie. in 
nd it was there. agreed, That an Ad- co.8. in the 

cho-Frowſon doth lye in Tenure, and that —— 

-aſe. the 'Lord might diſtrain in the Gleab 

Fig Lands for the Rents and Services, the 

& :FCattle of che Patron, if he found any 


But 


cens Rupon the Lands, bur not the Cattle of 

| theſ ltrifiger, q 

were In22E.3. 3.1 Wricof Ceſſavit was Toy | 
ved, brought "againit 7ohn d+ Cremeſley Pare 

rord Bon of the Church, where the Tenant 

n of Wdemandgd the View, and he was ouſted 


df the View; becauſe ic was of his own 
eſſer z and afterwards he prayed in 
id of the Patron and Ordinary, and 
ne Aid was granted him; e Riche of * Paphos 
24. E+ 3. 46. 4. ina Writ of Righe of 4, £5.45.6; 
dvowſon, it is ſaid, That the Te- 
nant ſhall be Tummoned in the Gleab of 
non Ehe Church : And ſoit is in a Lore 
vare | E Impeait 


50 Parſons Laiw, Cap VIL, 


V.,11.H6.4.206,, Impedit 3 the Summons, mult be in the 


fg Church ; and to. canclude this reaſon, 


2.1mp.bcovght The Writ of Right of Advowſon it ſelf 


ang xg doth ſu foppp a Tenure 3 } for the words 
mon ſhall vor Of the Writ are, 2yod clamat tenore, as 


eee g hath ©e Book of 25 H. 8..is by al the Juſti- 
nothing in the CES, 


= | or: Thillygrhes an Advowſ oftis a Tem: 
efentmene, POrA] Toberitance, .i WANs in this 
Te Procipe that. a Pracipe quod 91 As 1yerb thereof, 


Need redder,, as the Book 2O-F. 4. 154, 15, That the 


15. i5 H,q.38. 


Acc. wife may Tap hag? thereof, ..as the 


Book of 19E.3. Fitz. tit, Daiere Impedit, 
1E3 Que 154. is 3 That, the Husband may be Te- 
2F 2.6, nant by the;Curcelie thereof, 35.7 E. 3, 
$4.75, - 66, 3; H. 7.5. 40nd SE. $1 76: Thatir 


$9 4% tay be tocketed and ioft -by Attainder, 
gly rpathhL ol >Recolancy, Outlawry, as 

H. 6, $7- c and Cook, 10, 

part) FF. are. r .1t may f WY ed 

—— W1Xt ” ML Br either by jp. ord or 
Lolita: Writing, as Cock, 1, part, ral uf. 164. 
348,649, 13 Es 2« Luare Impedit, i7 H.7.8. 


and 34, H, 6.49. are, That it may be gi- 
yen in Exchange for other, Temporal 


laberitances, 7-4 H. 4. Pry 157 That 
it is vaJuable,apd ſhall 
v. M, 33 liz, C. Fre Joka Argnet, be Aﬀets in a Forme- 
n IMO (ers C12 
prin LET em may be "xd os 7 Fooks of 1 
extended ppos 4a Srewſe, add jf 456 HT 37 - 32 H.G6 
Charck ee Cound, may preſegs 6+ and 33 H, 6, title 
pp IDE '. - $arrantry33, are, That 
Are: a>: - ;by the Grant of all 


'Lands 


Lands and —_— 
»Man Adrowſon. will | 
by 3: paſs, as is ſaid in 11, = KlineC, - the Qyeen and 


*— I by Atartyn, Chureh is void by the grant of one bots 


as q &catulla, the preſentment will aot pals, 
"; nd alchough it paſ- becauſe a —_ and a thing is 


ſtt- eth._ not þ JEIVery and agioo, 
| Seiltn, (a choug thac IT H. 6.4. by Mantia. 


be . VF. HULL. 13 Jac, Nande aud Frenches 
his Books are thar ic Caſe, ern 9:4 
3 


nay oy Livery. of 
cof, Ty ns the Church it H, 64. 438.3-5.41 E. 3. 3. 4 H,7,5, 
loor, as the Books of 22 = +45 
FRY it E.3.1, and 6H.7.3. 
or Wy Tornſend are:) Yet. by Deed it is 
- >" {prantable ever, as aſl other Inheritan- Mich.34F! =. in 
*- 3-5 are. apd the delivery of the Decd Ef omim c4l 
rio pf Grant of it, ſhall Rand in the-place TheDevi'e of an 
"pt Livery made of che Church ir fetf ; 299905 in 
$ it is ſaid by Cook, in the firſt part of M1. 37-£1i2.c:0, 
is Inſtitutes, 46. £335, And wid, 49, 324399 << 


Cook 1. part, 


3. 60,6 H, 7.14. That in ancient tnticu 4s. 


6a ime$ the Patrons upon Vacancy £con- 18, 346, by 
. Frere hg Church ,ugto and upon the _ wad he 


| neumbents, without Admiſſion, Inſti. one could enter 
- Bl- ution, and InduRioh, by theſe words in:0 an Adyow- 


ſoa granied. Noe 


dnly, Aecipe Ecclefiaw, which was cal- thing tan be 
ve ov the. Patrons committing of the \ pg yy 
arch tq the Incumbenc, _—_ 


caule roching 
can paſs by Lt- 


s of tey, but that whereof poſſeſſion may he taken by the Feoffce or Donor 
|. 6, ud giy82 130 ihe Feoffee oc None, 


EZ 


5 H, 7.9. 


V, 13. El, 
Dyer 299, 


10 H.15, by 
Fineux, 


Vid.19 H.7. 


1s, by Fineur, 


acc. 


Parſons Law, Cap.V11T, 


C AP. VII. 


Of - Advowſons, {ppendants, and i 
Gvoſs ; To what they may be Appen 
ant, and by what. and whoſe" Att 
they may be ſevered and made Diſap 

R. Littleronin his Chapter of Vil 
lienage ſaith , That, Advowſon 
are either Appendants or in Groſs, ani 
in 5 H. 7.9. it is ſaid, That Appeaianc 
is evermore, or for the moſt part bz 

Preſcriptionz and therefore via.13 Bli 

in Dyer 299. If a'man brings a . 2a 

Tmpeait for USaroing him to preſet ti 

an Advowfon appendant ro hisMantio 

he needs not. in his Count for” to ſhe 
how it became Appendane, of how thi 

Plaintiffs turn doth commence ro pre 

ſent : For that 'the Advowſon bein 

Appendaar, and he having title to thi 

Mannor, it is apparent that the ſam 

Appendancy is by Preſcription, ,an 

doth paſs with the Fakes or Lands un 

to which it is Appendant, unleſs that 
be ſevered from the Mannor by Grant 
by Deed, or by a Partition, or ſome 

ther Legal aR. . 
Bur yet note, That Prefcription can 

n 


| p.VIII, Jarſons Law, 

ot make a _—_ to be Appendanrt, or 

\ppurtenant, unteſs the thing Appen- 

dant or Appurtenant doth agree in qua. 

ity and nature unto the thing unto 

which they are Appendant or Appurte- 

ant. Vid, Plow, Com. 168. and Cook 1. 

part Inſtir. 122, acc, | 

In 1 H, 7,24-b. in an aQion of Treſ- 

paſs where the Defendant claimed to 

have Liberam faldam, there it is ſaid, He 

uſt ſhew,that the ſame is Appendant to 

ome Land for Liberafalas is nothing 

iſe but the Lord to have the ſheep of 

his Tenaot to fold upon his Land in the 
MWighec time, for the bercter manuring of 

his Lands, which thing cannot be in 

roſs, but always is by reaſon of Lands, 

s it was ſaid by Keble, and agreed by 

he whole Courr: 

Ing E.6. Dyer 70.8 H.7.4 & 5.and 5%: 5. 

n Cook, 1, part, Inſtitut- 122, Thoſe | map g ! 
Whings which are Appendant, muſt be 
Woppendant to things which are of a Sy- ,, 

perior Nature, and which may have a how = 

perpetual ſubliſtance and continuance z Leon. 3. p!, ig, 

;nd therefore ir is there agreed, That 

Adyowſan cannot be appendant un- 

0 Rents or Services which may be ex- 

inguiſhed or diſcharged, and therewith 

greeth Cook 4. T; erringhams Caſe for 
Þ Common appendant, which is of Com- 

non Right, and muſt be appendant yn- 

0 arable Lands which may have a con« 

innal and perpetual ſubliſtance for e- 

er, E3 In 


Parſons Law, Cap.vTIT. 


Plow. Cor. In Plow, Com. 169, & 170. Things 

which are Incorporeal, cannot be Ap. 

pendants, Fairs, Services, or other In- 

heritances, which are Incorporeal : 

But an Avowlſon may be appendant un- 

to the Demeſnes of a Mannor, or unto 

Honours, Caſtles, or other Lands. or 

things Corporeal which may have a 
v M33. £12.j, Continual being, or ſubliſtance, | 

Com. 8. Lorgg , . An Advowſon cannot properly, and 

and Heming> in {tritneſs of Law be ſaid to be appen- 

7 Repurari. Cant £0 an houſe for habitation , yet in 

on, Advowſon 7 E. 4,20. ina Luare Impedit brought 

mey be APD" for diſturbing him to preſent his Clark 

; ro the Church, the Defendant did plead, 

That one I, was ſeized of an Houſe un- 

to which the Adyowſon was appendant 

in his Demeſne as of Fee, and gave the 

ſame houſe with the .appurtenances un- 

to the Anceſtor of the Defendant in 

tail, &c. But I take the Law to be, That 

the plea there muſt have this Conſtru- 

ion, Thatthe Advowſoh was appen- 

dant unto the Land upon which the 

houſe was built, and not to the houſe 

guatenus an houle of habitation only : 

For that by a ſecondary means, an 

Advowſon may be appendagt to an 

houſe, or. unto another Church or 


Chappel. \ 
'Þ %-,i3.b by | 10H 7. 13.baBy Keble, If 1, be ſeiz- 
ig. © edof an houſe with an Advowſon ap- 


pendant, and afterwards the houſe 
doth decay, and fall dowp, I. ſhall have 
the 


Cap. VITT, ParſongLaw. 

the Advowſon ve reaton of the ſoil, and 
the Advowſon ſhall be faid to be ap- 
pendant to the Land upon which the 
houſe ſtood, 

16. H.7. 9. by Rede, if I, have Com- 
mon Advowſon, or Wreck appendant 
to an houſe which after falleth down, 

et I. ſhall have the ſaid CE 

ecauſe that the ſoil which is the ſub- 
ſtance of that to which the appendance 
is, continueth, 

A man was ſeized of the Advowſon 
of a Vicarige, which was appendant 
to the Re&ory of Yeſt Bodwin, and was 
attaigted of Felony, which was con- 
cealed from the Crown in the time of 
King E. 6. The Queen afterwards gran- 
red the ReRory, & omnia tenements par= 
cell. ſpelFant, dibt. Refoy, to 1. S. In that 
Caſe, it was holden , That a Vicarige 
might be appendant to a ReRory, and 
that by the grant of the ReRory by rhe 
Words aforeſaid. That the Advowſon 
of the Vicarige did paſs unto theGran, 
ree. 

The Adyowſon of the Vicarige of 
Common right is appendant to the Ho- 
nory. Burt 1t may be appendaner to the 
Mannor ; as firſt theRe&ory was before 
the appropriation appendant to the 
Mannor., The Adyowſon of che Vica- 
rige upon the appropriation might well 


- be reſerved to the Patron,ando it ſhall 


be appendant as the Adyowſon of the 
> - ReRory 


$5 


16. H, 97.9, b 
-— 


1s, Bliz, Dyer 
35%, 


Parſons Law, Cap, VIITI, 


Rectory was:Mich, 16. Jac, inCom, B. Sir 
George Shirley and Underhills Caſe. 
Moor. $94. 

V.24. E. 3.Q Imp. 13.OneAdvowfon 
may be appendant to another Advow- 
ſon. 

Advowſon in groſs is z Where an 
Advowlſon which was appendagt unto a 
Mannor or Lands, is, either by Grant, 
or by Conveyance, or Deed, or other 
wayes ſevered and divided from the 
Mannor or Lands unto. which the ſame 
was before appendant, 

Paſc. 3. Car.C.B, Hartox and Cock's 
Caſe, Hutton. 88. If the King be ſei- 
zed of a Mannor to which an Advow- 
ſon is appendant, and makes a Leaſe 
thereof for life, except theAdvowſon; 
The Adyowſon is in groſs during the 
Date for life and when the Grantee 
dyes, it is appendant againjtothe Man. 
nor. 

If a man be ſeized of a Mannor to 
which an Adyowſon is appendant, and 
by Deed granteth one acre belonging 
to the Mannor «na cam advocatione Ec- 
clefie, and further by the ſame Deed gi- 
veth and granteth the ſame Advowfon, 
The queſtion in that caſe was, Whether 
the Advowſon did paſs as appendant to 
whe acre , or as an Advowlſon jn groſs, 
and the better opinion of. the Rook 33. 
H. 8. 48, in Dyer was, -That by that 
Grant,the Advowſon way ſevered from 
+ 


WW )_ DTT 5T-x-T-%. 


Cap.VIII., Parſons Law, 


the Mannor , and was become in groſs; 
for notwithſtanding that there was but 
one Deed; yet there being. ſeveral 
Grants and- Clauſes in the ſame Deed 
(and every mans deed ſhall be taken 
ſtrongeſt for him tro whom the Grant is } 
and it was more beneficial for theGran. 
tee tO have the Advowſon in groſs then 
appendant to the acre of Land , It vyas 
holden therefore in that Caſe, that the 
Advowſon did paſs as in groſs. But in 
that Caſe, If rhe whole Mannor had 
been granted , then the Advowſon had 
paſſed as appendant and not otherwiſe, 
or in groſs. 

In 48. E. 3. by Finchden. If 2 man 
grants the Mannor of D. to yvhich an 
Advowſon is appendant, and by+the 
ſameDeed the Adyowſon of theChurch 
of D. ſoas it is namied in groſs, yet it 
ſhall paſs as appendant. 

45:E.3. A Fine was levied of a Man- 
nor to which an Advowſon vyas appen- . 
dant, by vvhich a third part vvas ren- , 
dred back to one for life vvith diversRe- 
mainders over,and ſo of the two other 
2. Parts with the Advowlſon of every 
3. Part as aforeſaid : In that Book it 
vvas debated yvho ſhould have the firſt 
avoidance, and it was holden, notwith- 
ſtanding the Divilion aforeſaid, and the 
naming of the one before the other , 
that the perſons remained Tenants in 
Common of the Advowſon , ſo ” if 
cacy, 


x4. Eliz, Dyer, 
Jie, 


Parſons Law. Cap. VIII. 


they conld not agree in their preſent-" 
ment, that Laps ſhould encur to the Bi- 
ſhop, - and there was no prerogative gi- 
ven to him who was firſt named, nor a- 
hy prejudice to the laſt named, being 
by one deed, and paſling as it were ns 
flats, the Advowſon did remain appen- 
dant as it was before, 

In 14. Eliz, Dyer. 311. in Cromwell 
and Andrews Caſe , If a man bargains, 
ſells, gives, grants a Mannor, and an 
Advyowſon to one, and afterwards le- 
vieth x Fine, or enrolleth the Deed, in 
that Caſe it was holden by the Lord Dy- 
er , thatthe Advowſon did paſs by the 
bargain and ſale as in groſs before the 
enrolment of the Deed ; But notwith- 
ſtanding that opinion, I do conceive 
That the Advowſon cannot paſs, un- 
leſs the Deed be enrolled, and then 
it ſhall paſs as appendant, and not in 
groſs, by reaſon of the intent of the 


_ parties, 


43.E.3 35. ace. 


In 9. Eliz. Dyer.. There were two 
Advowſons in [llesficld, viz. S*, Martins 
appendant to the Mannor of 7lesfield, 
and Al! Saizts, which was an Advow- 
ſon in groſs 5 and the Churches by the 
Conſents of the Ordinaries and Pa- 
trons were united; and it was agreed 
betwixt the Parties, That the Patron 
of the Advowſon in groſs ſhould have 
the firſt preſentment,and ſo they ſhould 
preſent alter»; vicibm 5 In that Caſe, 
| It 


rs Fol oo Fer Of yv 


Cap. VITI, Parſons Law. 


It was adjudged, That notwithſtanding 
that;Thar the Advowſon of the Church 
of St, Martins did till remain appen- 
dant for every ſecond Preſentation,and 
that the Appendincy was nor deſtroyed 
thereby. 


43. E. 3. 35 4, In a ware Impedit the 43: E-3- 35% 


Plaintiff Counted, That H. was ſeized 
of the Mannor of F, to which an Ad- 
yowſon was appendant, and that one 
R. brought an Aſſize of Darrein Pre- 
ſentment againſt him : and upon a Fine 
afterwards levied ,- it was agreed be- 
twixt them, That R. did acknowled 
the ſame to be the right of H. For whic 
Conulans H. granted that R. ſhould 
preſent firſt, and after that A. and then 
R. alternis vicibu. H. dyed, by which 
theMannor deſcended and came to his 
Daughter, and the Church became void 
by the Death of the Clark of R. The 
heir of H.preſented and died, and afrer- 
wardsR. dyed, and S. the heir of R. 
preſented 5 the Defendant pleaded, that 
the daughter of H. did infeoff him of 
the Mannor to which the Advowſon was 
appendant, In this Caſe Exception was 
raken to the Plaintiffs Count, becauſe he 
claimed the Advowſon as appendant to 
the Mannor of*F. for by the Count ir 
was proved, that the Advowſon was in 
=, for by the Compolirion by the 
ine they ought to claim the Adyowſon 
as jn groſs, But it was ſaid by 2s, 
at 
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That he who brought the Aſſize of Dar- 
rein Preſentment did acknowledg the 
Advowſon to be the right of the other 
who was ſeized of the Mannor,anll that 
by his acknowledgement, that the Ad- 
vowſon was not of other Condition 
then it was before, and that by the 
Grants of the Preſentments back again 
to him, that which was in his own per=-. 
ſon did remain in him in the ſame Con- 
dition it was before the Grant,and that 
was that the Advowſon was appendant 
to the Mannor : But if he vyho was ſei- 
zed of the Mannor had acknowleged 
the Advowſon to have been the right of 
the other , viz, the Conpſee , then by 
ſuch Conuſans the Advowſon had been 
in groſs becauſe it had been ſevered 
from the Mannor by the Conuſans, and 
then by No grant ex poſt fafto it could 
have been appendant again : And 
_ the Count was holden to be 
00d. 

But Note, that jn ſome Reſpes by 
AR in Law an Advowſon may be at 
onetime appendant,and at another time 
in groſs, | 

If one hath a Mannor to yvhich an 
Advowſon is appendant and grants the 
Adyowſon to one for life, oY ph wo en- 
feoffeth him of the Mannor cam pertinen- 
zis,the Freehold of theAdyowſon is not 
appendant, but if in ſuchCaſe, the gran- 
tee regrant the Advowlon to the gran= 
| | tor, 
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tor, theAdvowſon is again appendant; 
But if one Leaſe his Mannor to one for 
life, ſaving to him the Adyowſon :- and 
after he grants to one the reverſion of 
the Mannor cxm advecatione. It is clear 
in that caſe the Advowſon ſhall nor be 
appendant again to the Mantior. - 

13. E:3- ay. Imp. 170, If a Man- 
nor be divided betwixt Coparceners 
and every one hath a third part of the 
Mannor alloted unto them , no menti- 
on being made of the Advowſon, in 
that Caſe the Advowſon remains inCo- 
parcenary and in groſs, and yetineve- 
ry of thelr Turns it is appendant to that 
art which they bave : which appears 


y the Book 'of 45, E. 3; and Cook 1. Cook 1. part, 


- laſtnuc, 


Part Inſtit; 122. 

2. h. 7. 5, b. If a Mannor bedivided 
amongſt Coparcenars, to which an Ad- 
vowſon is appendant; they are Tenants 
in Common of-the' Lands and Joynt- 
tenarits bf- the Advowſorand if one of 
them dyeth the Advowſon ſhall fall a- 
gain to the Mannor, 


5: H. 7.2. A man was ſeized of four ;. &. 7. 2, 


Mannors to one of which,an Advowſon 
was appendant, and had 'ifſue four 
daughters, and dyed z the daughters 
made partition of the-Mannor with- 
out making of any mention of the Ad- 
vowſony andthe Mannor'to which the 
Advowſon was appendant , was al- 
loted to the youngelt davghter for her 

part, 


Gf 
13. E,z3, I 
Imp. 19%. 


123+; 


21. H, & 32, 


19, E.z, Qu. 
Imp. $9. 


part; Upon argument and debate by 
all the Serjeants and Judges, It was 
reſolved, That the Advowſon upon 
partition was ſevered and did remain 
in groſs, and upon. the Cawpolition 
made that the Coparceners thauld pre- 
ſent to the ſame in their Tytns ,. and 
yetin that Caſe it. yvas holden, That 
if all che Siſters dye but the to whom 
the Mannor.vyith the Advawſon ap- 
pendant vvas, atlotted ,' That the. Ad- 
vowſon became appendant again to that 
Mannor 3. -but. becauſe npdn the Parti, 
tion there. yvas an expreſs exceprion 
made of, the Advowlſon,, it vyas hal- 
den (as befqr&is ſaid ) That the Advaw- 
ſon remained in Coparcenary.in groſs, 
V. 21.H 6. 32,and 38H, 6, But 244] 
re, the difference betwixt chjs Caſe, and 
the Caſe in 19; E, 3. Laxars Impedit 59, 
For there a L4we lwprait ryas brought; 
and the Plants cones! that A. vvas 
ſeized of a, Mannor. te vrhirh an Ady 
vowſon vva5 appendant , 3nd preſented 
and dycd,and that afterwards'the:Man+ 
nor lefcended £0 his tvyo daughters, 
vvho made partition of the. Mannor 
and that the Church vyas void by the 
death of the Clark of A, ſo as he ha- 
ving the eltaxe of the eldeſi daughter 
ought to preſent , but made aq mentiy, 
on of agreement to- preſent by turns. 
S4;pwithcook exception to the Count , 
becauſe the Plainciff did ſuppoſe hag 

e 
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the Advovvſon vvas appendant to the 
Mannor , vvhereas by the partition the 
Advoyvſon did remain in groſs ; and 
the exception vvas: diſaJlovved- by the 
Court, becauſe the Advovvſon did re- 
main appendant as it vvas before , 1 
conceive the reaſon of the difference 
beryvixt this Caſe, and the Caſe of 2, 
H.7-5+ to be becauſe in this Caſe there 
vvas no particular exception of the Ad-+ 
yovvſon, as in the Caſe of 2, H. 7@here 
vvas\ gued Nota. 
As all Advovyſons vvhich are appen- 
dants unto Mannors or Lands, nay be 
ſevered, and divided from the Man- 2. «. 2. By 
nors or Lands by lavvful deeds of grant — = 
and Conveyance, and alſo by cxcep-, a» Advowſon as 
tion made become- Diſappendant and in $ 5/0" where: 
groſs : So likevviſe may they be ſeve-, dant co the Mans 
red and divided by  toryons and un. 93 the veryFre- 
fvvful ts, ſuch as are Diſcontinu- , (inppeadancy 
ances of the Mannors orLands,to vyhich of ir, 
they vyere appendants: b Diſſeiſins ind 
Uſurpations ; In ſome of vvhich Caſes 
the layvful Patrons , ( if the Church 
do become void ) ſhall not preſent un- 
to the Church untill they havegecon- 
tinued , orentred into the Mannors or 
Lands; and in otherCaſes they may pre- 
ſent to the ſame avoidances before any 
Entry made, or Recontinuance of the 
Monnors or Lands, 
In 3, H. 4. 8. If a man be ſeized of 
a Mannor to vvhich an Advovvyſon' is 


ape 
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appendant, if he be Diſseized of the 
Mannor, and thenthe Church doth 
become void , he may preſent unto the 
avoidance befdre his. entry into the 
Mannor or Lands , becauſe by the entry 
the poſſeſſion of the. Diſſeifſor of the 
Mannor 1s defeated; and ſo every eſtate 
vvhich be hath made” of the Advoyyſon 
vyhich vvas appendant to the Mannor 
is alſo defeated by Tirwit, and there- 
vvittPFagreeth the Book of 9. E. 4. 39, 
by Brian, vybo held, that if a man, be 
diſſeized of a Mannor to vyhich an Ad- 
yovyſon is appendant, and afteryvards 
the'Church becomes votd , .he way pre- 
ſent unto the avoidance before his en- 
try into the Mannor”, and. notvvith- 
ſtanding that the Diſſaiſſor be ſeized of 
the Mannor : For the Adyoyvlor! is ſe- 
verable from tlie Mannor, and there- 
fore he may preſent unto. the Advovv- 
ſon notvvithſtanding.that he hath not 
the Mannor or Lands to which the Ad- 
voyyſon is appendant, Y, 21, H 6. 19. 
32. H.6. 33+. and 14, H. 6. 16, acc, But 
if the Difſeiſee dyeth ſeized of the Man- 
nor,and then the Church becomes void, 
in ſuch Caſe the Difſeiſee ſhall not.pre- 
ſent unto the avoidance before he hath 
\ entered into the Mannor. Forit ishol- 
den for a Rule in Lavy, that a man ſhall 
never be admitted to the acceflary or 
appendantvvhere he hath no right unto 
the principal, and his right in that 
Cale, 


Cap.VIII. Parſons Law. 
Caſe is bound by the Diſſent : See to 
that purpoſe Cook 1, part, Infticut. 
349; Where it is (aid, that the iflue in 
tail ſhall not be ' remitted to Inheritan- 
ces regardant, appenidant ; 6r appur- 
renant upon a diſcoftinuance made of 
them, before he hath'recontinued the 
Mahnor or thing to which they were 
appendant, mm or regardant : 
Bat if a mani be remitted to the princi- 
pal, he ſhall be remitted unto the accel- 

faries. © 
In 17 E. 3.3-& 13. in Greenvill atid 
Rayles Caſe it was totden, that if Hus- 
band and Wife be feized of a Mannor 
unto- which an Advowſon is ippendant 
in the right of the Wife , and they 
preſent, and afterwards the Husband a- 
lieneth one acre of the Land with the 
Advrowfon to 1,S. in Fee, the Church 
doth become void, and I. S. doth pre- 
ſent,and afterwards dyeth, and his heir 
doth enter into the acre, and then the 
Church doth become void again , Thar 
the Wife ſhall not preſent untill ſhe 
hath recontinued the Land by her Ci i» 
vita, becauſe the Advowſon was appen- 
dant £0 the acre : Bur if the Advowſon 
had been ſevered from the acre and becn 
in groſs, as if 1.S. or his heirs had ali- 
ened the acre, except the Advowſon, 
which made it in groſs, and then the 
Hasband had died, and the Church had 
become' void, then the Wite mighc 
F have 


17E.3.3.% 13, 


Vrar, 22, H, 8, 
cap: :8, 


8, R.2. 21, 
Imp, 133. 
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have prelented to the ſame avoidahce 


and if ſhe had been diſturbed, ſhe might- 


have had a Znare Impedit, But Quere 
of that Cafe z For that now by the Sta- 
tute of 32 H. 8, cap. 28, The Wife may 
preſent before ſhe recontinueth the 
Lands, becauſe no alienation of the 
Husband ſhall be prejudicial to the 
Wife. 

Husband and Wife make a Feoffe- 
ment of the Mannor of the Wife, to 
which an Advowſon is appendant. The 
Feoffee makes a Feoffement of one acre 
with the Advowſon, the Husband dyes, 
the Wife recontinues the Mannor, and 
preſents to the Advowſon before ſhe 
recontinues the acre. If the Preſentment 
was good, was the queſtion. 

In 8 R.2. Zuare Impedit, 199+. Lua- 
re Impedit was brought, and the Plain. 
tiff Counted , That I. S. was ſeized of 
an Acre of Land to which-an Adrowſon 
was appendant, and preſented oneB, 
who was admitted, Inſtituted and In. 
ducted, and thar afterwards 1. S, gave 
the acre of Land with the Advowſon to 
the Plaintiff, and that the Defendant 
did uſurp upon the Plaintiff by preſen- 
ting. of one F.to the Church which was 
void, and that the Plaintiff entered in- 
ro the acre, and that the Church'then 
became void againz The Defendant 
made a title to the Land before the 
Plaintiff had any thing therein , and 


traverſed 
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.traverſed the Diſſeiin and Uſurpa- 


tion alledged 3 Inthat Caſe,It was hol- 
den by the Court, That becauſe the 
Plaintiff who was difſeized , had en- 
tered into the Mannor of which he was 
diſſeized , that the Advowſon was re- 
continued again in him: which was ſe- 
vered by the Uſurpation, and that he 
might preſent, 

Mt. 18. Eliz, in Com, B. Leon, 3. pt. 
61, The King leized of a Mannor to 
which anAdvowſon is appandant, grants 
the Mannor with all Advowſons ap- 
pendants to B, after a preſentment by a 
Stranger by Uſurparion : Reſolved that 
the Advowſon remains alwayes appen- 
dant, notwithſtanding the Uſurpati- 
on, and in a Qu. Imp, broughtby the 
Grantee of the King he ſhall make title 
by the Preſentment of the King withour 
mentioning of the Uſurpation, 

19, H. 6, 30. In a Qy. Imp. thePlain- 
tiff counted , that his grandfather was 
ſeized of a Mannor to which an Advows 
ſonjwas appendant in tail , and aliened 
two parts of, the Mannor with the Ade 
vowfon in Fee, and that afterwards 
theAlienee granted the Advowſon to a 
ſtranger , and that his Father brought 
2 Formedon of the two parts, and recon- 
tinued the Land 5 and exception was 
taken to the Count by Telvertron, becauſe 
the Plaintiff did not ſhew the Deed of 
Grant, nor pleaded the ſame ; Bur the 

F2 Excep- 


£4. 1.6, 16; 7, 
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Exception was diſallowed by theCourt, 
becauſe the Plaintiff claimed in per for- 
mam doxi. © Another Exception was [4+ 
ken to the Count , for that: the Count 
was jt; duarum partinm AMqnorit, &c. & 
advocatio'pregitt. did deſcend to him; and 
that could not bez, for it could nor be 
that the Advowſon did deſcend to him 


in poſſeſſion ; for that tlie (00 parks of, 


theMannor to which theAdyowſon vyas 


appendant, came to him as-keirt0 his, 


Mother , and that the Father had alig- 
ned as aforeſaid , and that after bis ali- 
enation he preſented in the.rjghe of his 
Wife , vyhich vvas a remitter unto the 
Wife as to the »Adyowfon ; yyberefore 
the Plaintiff mended his Coynt, viz. 
Luod jus duarum partium, © aduocationis 
predict. did, deſcend ; In which Caſe it, 


was agreed', that by the bringing /of 
the Formedon the Land was reconrinu. 


edin the'ifſue in tail, and ſo the Ad- 
vowſon reveſted again in him, and ap- 
pendant again ro the two parts of the 
Mannor, which was ſevered by .the 
Grant and Uſurpation aforefaid, 
*14.H.6.16.a.It is agreed by the, whole 
Court, That if a man be ſeized of- an 
Adyowſon appendant and. is difſeized 
of the Marflor to vvhich, the Advow- 


ſents, and afterwards theDijfleiſee 


ſon is appendant: and the Diſſeiſor pe | 
t 


enter upon the Diſſeiſor,, 5nd thenthe. 


Church doth become void again, _ 
the 
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theDifſeiſor dorh diſturb him co preſent 
that he ſhall 'have a 2«are Imp. again(t 
him - But otherwiſe it 1s of an Advow- 
ſon ingroſs, that he hath no remedy 
but a Writ of Right : So note thedit- 
ference; and the reaſon is, becauſe 
yvhen he entreth into the Mannor to 
vyhich the Advovvſon is appendant, the 


poſſeſſion of the Diſſeiſor is utterly de- 
feated : and therevvith agreerh 24. H. 
8. Dyer, 4, vvhere it is ſaid that the 


Diſleiſee of 4 mannor to vvhich an Ad» 


vovvſon is appendant , cannot preſent 
after a Diſcent , till he hath reconti- 
nued rhe Marinor to vvhich the Advovv- 
ſon is appendant 5 but before a Dilſ- 


cent his _ is Congeable, and there- 
e Books before cited, viz. 


vyith agree t 


$. H. 7. 35. Cook 3, part, the Marqueſs 
of Wincheſters Cale, Cook 1. part, In- 


{titur, 661, 


Cook 1. part, Inſtitut, 363. b, If 
the Patron of an Adyovvſon be Out» 
layved, and the Church doth become 
yoid, and a ſtrariger doth uſurp, and 
preſenterh-his Clerk to the avoilicice; 
and the (x monetlis do paſs , and after- 
vvards the King being entituled tothe 
avoydance by reaſon of the Outlavvry 
brings a 2#areImpedit againſt theIncome 
bent vyho 14-in' by vvrong, and removes 
bit, By this means, the Adyovvſon is 
recontinued- again to the Rightfal Pa- 
tron , of yyhich he vyas Oulted by the 


F 3 


Uſurpation ; 


69 


$. H 7, 35. Cook 
3.,part, Marqueſs 
of Wincheſt 8-4 , 


Caſe. 
Cook 1, 


Iaſtit, 363% 
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Uſurpation; and if he doth reverſe 
the Outlavyury, and the Church 
doth become void again, he ſhall pre- 
ſent. 

In 18. Eliz, in the Common Pleas; 
it vvas adjudged, That if a man have 
three ayoidances granted unto him of 
one Church at one time, and by one 
Deed ; and the Church doth become 
void , and the Grantor uſurps upon 
his Grantee , and preſents his Clerk to 
the Biſhop , vvho is admitted, Inſtitu. 
red, and Inducted , and afteryvards the 
' Church doth become void again, The 
Grantee ſhal] preſent to the ſecond a- 
voydance , becauſe the firſt preſentati- 
on made by the Grantor, did nor put 
the Grantee out of poſſeſſion of all the 
avoydances, 


CAP.'IX. 


Of the Incidents to an Advowſon : {nd 
firſt of Preſentation , And the if 
ference betwixt Preſentation, "No- 
mination end Collation. 


Heme in the former Chapters de- 
clared generallyWhat Advovvſon 
is ; It is requiſite novy that vve take 1n- 
ro Conlideration the particular parts 
thereof , It is firſt therefore to be 
| | knovyn, 
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known, That Preſentation is the Prin= 
cipal I ncident and Chiefeſt Quality to 
an Advowſon ; Which conſidered in ir 
ſelf, is nothing elſe but the nomina- 
tion of a fit perſon to the Biſhop or 
Ordinary of the Dioceſs ro be admit- 
ted, Inſtituted and Induced unto 
the Church or Benefice vvhich is 
void. 

- Tr. 44. Eliz, in Grendit and Bakers 
Caſe, Yel.7. If the Patron draws a 
Preſentation -in writing, and ſets his 
Seal to it, and layesit in his ſtudy; and 
he who is nominated in it getsit, and 
brings it to the Biſhop without the Pa- 
trons. Privity, and thereupon is In- 
Ritured and Induted by the Biſhop 
it is meerly void and no Preſentati. 
on. 

Tr. 31+. Eliz. B. R. Criſpes Caſe 
Cro. 3. pt, 167. The Patron writes 
Letters to the Father , that he hath'gi- 
ven his Son the next Avoidance: This 
is one good ,- vvithout a Deed adjoy- 
ned, RT Wie." | 

Nomination, Preſentation and Col- 
Jation are Synonima, and commonly ta - 
ken in Law for one thing, and are of 
one ſence, asSitisſaid ; 14. H. 7. 22. 


by Kingſmil, wherewith agreeth 17, E, ,, v; -. +2, by 
3. 64.3, and yet they are ſometimes Kng/mil, 


diſtinguiſhedin reſpe& of the perſons , 
And. therefore if one man hath the no- 
mination of a Clerk to'a Church or 

Fa,  HBenciice 
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Benefice which is void, 1t hath been 
holden adjudged in our Books, viz. 24. 
V, Br. ti. grams EF, 2. 39. 1. H. 5.1, & 2. 14. E. 42. b.21, 
191 3 19? H, 6.17.4. and other books, That be 
Es that hath the Nomination is the Patron 
of the Church , and ſhall maintain a 
Duare Impeait 1n bis own Name 5 pre- 
v. Plow, Cow, [entare ad Eccleſiam, and that which the 
I Prefentor dorh, he doth but as ſervant 
to him who hath the Nomination and 
v, If an Abbot hath the Preſentation , 
and another theNomination to aChurch 
M. :2.h.3. Dyer which is void , and the Abbot ſurren- 
45,Co2. 7: P*'dreth to the King 5 He that haththe 
ie "root; 3. Nomination ſhall have all 3 for the 
b. 4.33-+ E-%. King ſhall not preſent for bim, it being 
Moc Gas. athing undecent for theKing todo any 
F. Dickenſon ard thing as ſervant to another , as it was 
Jr-mms Cale. holden by the whole Court, 1. Car, in 
= the Kings Bench, fn Dickenſon andGreen. 
hows Caſe : and v. 14, H.4.11.ina 2s. 
Impedit , Where the Writ was 2uod per” 
mittat Nominare a4 FEccleſiam, and' by 
the opinion of the whole Court, the 
Writ was abated, for that there is no 
ſuch form of Writ ; but it ought. to 
be, Lnod permittat Preſentare ad Eccle- 

foam 
Paſch, 5..Eliz. Moor 49. One hath 
the Nominatioa in Fee , - and the other 
the Preſentation in Fee,if he who hath 
the Nomination preſents, the other 
11.3}] have aOn,Imp.again{ him : & fic e 
cauyerſo,v, Mich, 16, Jac, Sir . George 
Sher 
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Sherley and Underbills Cafe: Moor. 894. 


acc, 

This Preſentation , -or Nomination, 
( call it which you will ) is but in ef-, 
fet the offering of a Clerk unto tbe 
Biſhop, or Ordinary to be by him ad- 
mitted and Inſtituted into the Church - 
It is not properly in it ſelf a Deed : bur 
it 15an Inſtrument in the Nature of a 
Letter miſlive , dire&ed to the Biſhop, 
and is but the Patrons Commendations 
of a Clark tq be inſtituted into the 
Church : which Miffive or Commenda- 
tory. Letters, are uſually inthis or the 
like form, viz. | 

Reverendiſſimo in Chrifts Patri, & Do- 
mins, Domino W. permiſſione divina Ebora- 
cenſs Archiepiſcopa, Anglie Primati, & 
Metropolitano , eju{ve 1n abſentia Vicario 
[no in rebus (piritualibus generali. Prene- 
bilis T. B. Barode P. verus, & indubita- 
14 Patronus Rectoria Eccleſie parochialts de 
H. falutem in Domino ſcmpiteruam : Ad 
Evrleſiam Parothialem de H. pradift, ve- 
ftre Dioceſis modo per mortem T R. ultimt 
Incumbent is ibidem vacantem, & ad meam 
Preſentationem pleno jrre [peftantem, dilet= 
tum mibi in Chriito T. H. Sacre T heologie 
ProfeſſoremP aternitati veſtre Preſent ( or 
Commends ) bhumiliter ſupplicans ut prefa- 
tum T. H. ad dittam Eccleſiam admnnttere, 
17ſmmaque in Reftoriam ejuſdem Eccleſia in- 
ſtitni,, & iuduci facere cum ſuit juyibus & 
pertinenciis wniverſis , eateraque omuia 
Juguis 


Ifio. 11, Jac. in 
Co, B. The King 
and the Biſhop 

of Lincoln; Calc, 


32, ne. 2T,2 2, 
Acc, 


29. E, 3, Os, Im. 
ACC. 

Tr. 3. Jic. C.B. 
The K "g and 
the B ſhop of 
Chich:fer: Cale, 
Cro, 3 par!, Re- 
Pp Orts 247. 
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ſgula peragere & atimplere in ba&parte 


que ad veſtrum munus Epiſcopale pertinere 
videbantnr dignemini cum favore ' In enjus 
res, Oc. This Preſentation , Nomina» 
tion, or Commendation, may be as well 
by Word, as by Writing, both in the 
Caſe of the King, and of a common 
perſon. 

In 11, Jac,in the Court of Common 
Pleas it came in queſtion, Whether that 
2 Preſentation made by the King unto 
an Advowfon appendant to a Mannor 
pareel of his Dutchy of Zancaſter un- 
der the Great Seal of England was good 
or not : and whether the ſame ought 
not to have been under the Seal of the 
Dutchy : It-was Reſolved -in that Caſe 
by the whole Court, That the Preſent- 
ment was well made z' for that the Pre- 
ſentation was but the Kings Commen- 
dation of his Clerk to theOrdinary,and 
was not an Intereſt of the Inheritance 
of the Advowſon; but only that it was 
a thing concerning the Adyowſon, and 
but as a flower failen from the' ſtack, 
which did not now participate of the 
Root : and alſo for that the King might 
have preſented by word only. And there 
the Caſe between the King and the Bi- 
ſhop of Chicefter. Mic. 8:in Jac, in'C 
B. was affirmed for Law; That where 
the King had an Advowſon in the right 
of his VVard, and preſented to the'A- 
voydance under the Great Seal, =__ 

c 
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the ſame was well made, although it 
was not under the Seal of the Court-of 
Wards, for that the King might pre- 
ſent by Word only; and his Preſenta- 
tion was but by his Commendation of 
the Clerk to the Biſhop to be inſtitured 
into the Chutch. And Stephen Gardyers 
Caſe wis then and there vouched by 
Cook Chief Juſtice, where the Pre- 
ſentation of Stephen G ardzer to the Dea- 
nery of Norwich was good , although 
the King in his Preſentation did miſ- 
take and mifrecite the Name of the 
Foundation of the Deanery , becauſe 
that his Preſentation was but his Com- 
mendation of the Dean, and did not 
touch the Inheritance of the Dea- 
nery: and V. Mich, 3. Car- in the 
Kings Bench, Stephens and Potters Cale : 
Cro, 1. part, Rep. 70. and 71, adjudged 
accordingly, © ' 

The King ſeized of the Advowſon of 
a Vicarige , by reaſon of Wardſhip of 
— The heir ſued Livory 53 The 
King preſented under the greatSeal and 
afterwards without mention of the firſt 
preſentment , preſented another under 
the Seal,of the Court of Wards ; with- | 
out notice given of the firſt preſent- 
ment : Reſolved, t.It was a good re- 
vocation of the firſt. 2. It was a good 
preſentment under theSeal of the Court 
of Wards. The Kings Caſe,Cro.2.pirt 
a6c, 1 = * 45 4 , ; 
; Paſc,” 


b 
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Paic, 15 Car.in  Daſo,>19. Cary in the! Kings Bench, 
= 20 239 the Caſe was , A. and B: his Wife pre- 


Haryrons caſe, 


Mics, Jac.C.v$. 
Walt): Cale, 


ſented toa Church, ro:which they had 
no right ; the Husband dyed the Que. 
{tion was, Whether that the Preſenca- 
tiondid gain any thingto the Wife, It 
was adjudged in that caſe it did nor, for 
that the Preſentation. was but a Com. 
mendation, and the at of the Husband 
only , and it was not like an entry into 
Land by them, 

It the Lord preſent his Villein to the 

Church of D, *which is yotd,, it is no 
Enfranchiſement or Manumiſlion of 
him, as it was adjudged. Mic. 8, Jac. 
in the Common -Pleas in Walers Caſe ; 
and ſo if the Leflor preſent his Leſſee 
for years to an Avoydance of a Church 
the ſame is no Surrender of his rerm 
for years, although that the Leflee doth 
accept of ſuch a Preſentation ; for that 
Preſentations are but Commendations, 
which are things revokeable,and are nor 
of any value, and therefore Ghall 
not be Aſers-ro Executors : Ant thgre- 
fore , If a Church doth become void in 
the time of a Biſhop , and fo remain- 
eth yoid till his death, the: King ſhall 
preſent to the ſame avoidance, and not 
the'Executors or Adminiſtrators of the 
Biſhop. 

Bar' 42e Eliz. in'C, B: Rud againſt 
Topſey Ow. 143. Tn the Caſe of leflee 
for years being preſented , it is _ 

en 
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den by all the Juſtices to be an Extins 
sviſhmenr. ; 

13, Eliz, in C, B, Mills and Whic- 
woods Caſe. Hutton. 105. and 42, Eliz. 
C.B.Sir AthurCapelsCaſe.If aLeflec for 
20 years of an Advowſon when the 
Church is void takes a Preſentation to 
himſelf of the-Leflor, and is admitted 
and inſtituted: Adjudged iris a Surren- 
der of his Leaſe, 

H. 3. Car, C. B. -Bains and Willobys 
Caſe, Two Lords of a Mannor ro which 
a Villein.is xgegardant, One of theLords 
licenceth the-Villejn to preſent to a 
Church which is yoid : It was holden, 
12. Jac, this was n0-Enfranchiſement , 
becauſe it was a'thing in ation and this 
permiſſion of the Villein to gain the 
Church to himby Uſurpatton is no En- 
franchiſement. 

Thus you ſee, What Preſentation or 
Nomination conlidered in it ſelf, and as 
+ fruit fallen, and pro hac vice, of whar 
force and eſtimation'it is in the Eye and 
Judgement of the Law : But then, if 

u conſider it again as a Right, it is an 

ereditary Quality incident to the Ad. 
yowfon or Patronage of ſome value, ef- 
teem and beneft to the Patron, the ſame 
being a Power in him to prefer and ena- 
ble his friend to a Benefice,of which the 
Patron, himſelf perbaps is not capable; 
In which Prefentment if he be diſtur- 
ded, he ſhall have and maintain 2 
Wrc 
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Writ of Zuare Impedit, in which he 


ſhall recover his Damages,as I have ſaid 
before. 


—Y 


CAP. XR. 


Who may Preſent to Benefices with 
Cure: What Perſons are Capable 
of Preſentations : And what are 
Ganſes for the Ordinary to refuſe 
the Clerk preſented ; Where he muſt 
Certifie the Cauſes of Wis Refaſal: 
and where he muſt give Notice there- 

. of: where not. | 

Hs ia the before goingChapter 

Fer forth , what Preſentation or 

Nomination is ; It doth neceſſarily fol- 

low, thatI briefly declare unto you, 

I. Who may be Patrons to preſent. to 

any Church, or Chappel , or Beneficg 

with Cure of Souls: 2. What per- 
ſons are Capable of ſuch Preſentations 
what not. And for what Cauſes the 

Ordinary may refuſe the Clerk preſen- 

ted. 3, To whom, and at what time 

the Preſentation muſt be made, and to 
whom Lapſe ſhall *encurr for want 'of 

Preſentation. 

For the firſt, An Alien Born , ſhall 
not preſent to any avoydance. of a 
Ghurch in bis own Right : But in Caſe 
that 
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that ſuch Alien doth purchaſe an Ad- 
yowſon , and the Church doth become 
void, after Office found that he: is: an 
Alien , the King ſhall preſent ; Butan 
Infant may preſent in his own Name ;.s.,, 9.1 
and Right; and if he doth notpreſent 458.E.4.4. 3. H, 
within Pr moneths aftertheChurch ſhall $77 £39: 
fall void Zatcheſs ſhall be imputed unto 24. Elz. is C.8. 
bim. RTE: x eandbs 
If a Feme Covert hath title to preſent 

to a Church which is void, ſhe cannor 

preſent by her ſelf , but ber Husband 

ſhall preſent; Ir hath been a Doubt, if 

the husband might preſent in the right 1, 
of his Wife, without the Wife But V. 

28. H.6.8, Luare Impedit 85. where it 

is reſolved, That the Preſentment muſt :3 #45. n. £y. 
be by the Husband and Wife in both !7P: $5: 3914: 
their names, and not by the Husband in 

his right,and inthe Righr of bis Wife. 

But the Wife of the King, is as a Feme 

Sole , and is as it were a perſon exempt v.:3.8.3.2 20. E, 
from the perſon of the King ; (although | mg 
in many Caſes ſhe ſhall participate of #7 14.ace. 
the Prerogatives of the King) and is of 

ability of her ſelf, either.co- grant or to 

preſent to any Church which is void , 
: which doth belong unto her , withour 

the = And therefore in a Z2uare _ ws 
Inpedir brought by her Plenarty upon gue tir. 2s. 
the Preſentation of another, is no Plea, \my.+7. If Fle- 
nor barr againſther., no more then it 1426 hee. 
is in the Caſe of the King : V. alſo 31, 3.E. 3 33.b. 
E. 3.32. b. where Plevarty is no good 

plea againſt theLord,who catreth with - 


in 


mp, 


LE. 2.rit, Preſent, 


in the year for an Alienation in 4forr- 
Am. = 


If a Villein porchafeth an Advow. 


ſon, and the Church doth become void, 
the Lord ſhaſl preſent, becauſe the Lord 
upon ſuch purchaſe maje by his villetn; 
may come and claim rhe Inheritattice of 
the Advowſon ; - and apon fuch Claitn, 
the Intereſt of the Advowſon ſhall be 
veſted * int the Lord ;* and vpon the 
avoidance of the Church, the Lotd in 
his own Right ſhall preſent to-the ayoi- 
dance, 
The Guardian in Socage ſhall not 


20. 7.E.3. 39-25- preſent to anAvotdzrice 'of the Chntch 


E., 3. $.37+-E. 3« 


5g, acc. 


*, E. 3. 63,21, 
E, 4. k, b. 


in the right and name ofthe heir, becauſe 
he cannot account for the Ayoidance ; 
For he cannot make any profit thereof; 
for that would be Symonie, and fo make 
his preſentment void: Neither ſhall 
the Patron in a Writ of Righr of "Ad- 
vowſon alledge Explees, or taking of 
the Profits in himſelf , but muſt alledp 
them in the Incumbent, Yet14. E. 3. 
tit: Darrein Prefentment 9. where it 
is ſaid by 8i#y, That he bach ſeen. the 
Guardian preſent in the- name of the 
heir, with which agreeth the opinion 
of Green, in 20. E. 3, Darrein Preſent- 
ment. But 2were of it : For the Books 
( as IT conceive ) mult be intended of a 
Guardian by KnightService, and' rior 
of a Guardian in $ e, Bur See 42. 
E. 3. tit. Lyare Impelie 1304 where it 
is 
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is ſaid and agreed , that the Preſent- 
ment made by the Guardian in che 
Name of the bei?, is a good title for the 
heir in 2xare Impedir brought by him, 
Cro.2.p.99 inSopel anaChyalers C.by Dani« 
elfuſftice: If the heir be within the age of diſ- 
cretion,there ſuch a Gu.in Soc, may preſent. 

Men Outlawed, or Excommunicate 
may preſent, and their Preſentations 
ſhall ſtand good untill ſuch time as 
they be avoided : And generally, all 
perſons who have abilities to grant,or 
to purchaſe, bave abilities for»to pre- 
ſent unto Benehices with Cure of Souls, 
when the Churches do become void. 

Secondly , No perſon whatſoever 1s 
Capable to be preſented unto a Bene- 
fice with Cure of ſouls which is void , 
but ſuch aperſon as is infra ſacrosOratnes, 
or an Ordained Miniſter, and is alſo of 
the age of twenty three years ; Nor is 
any Layeperſon whatſoever to be pre- 
ſented unto any Benefice with Cure of 
Souls : But Spiritual and Eccleſiaſtical 
perſons, ( although that they 'be Ali- 
ens born ) are Capable of Benefices 
with Cure within theRealm of Z-9/and. 

There was an Old Statute, Thatno ys, :; x4, 
Frenchman , although he was made a Rafial tile, 
Denizen, ſkould be preſented unto any *** * 
Church, or Benefice within the Realm * 2 OP 
of England. This Statute was made in cap. 3. © 
the eime of War betwixt the Realms of 
England and France , but that Statute is 

G | nor 
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notnow in force, but yet if theKing doth 
preſent any one to an avoidance, con- 
rrary to an Expreſs aft of Parliament, 
Kich,s, Jac. Co. his preſentment isvoid, as it was ad. 
B.Walcrs Cale. ;udged, Mic,$, Jac. in Co. B, in Waler: 
Caſc. 

A man was Ante Natns, .born in Scot- 
[and before the Union of the twoRealms: 
yet he wasCapable to be preſented unto 
a Benefice in England which was void , 
aS it was adjudged Mic. 8.Jac.in C.B.in 
Doctor Seatons Caſe : And fo it was ſaid 
it was if he was born in Flanders, Spain, 
or within any other Kingdom, Friend 
and inLeague with theKingdom of Eng- 
land, tie was Capable of a Bencfice, or 
Eccleſiaſtical Dignity in England,as was 
theBilhop of Spalatrs, who was preferred 
to the Deanery of Winſor, and enjoyed 
the ſame; and it was ſaid, that ſuch In- 
cumbent ſhould maintain anyARion re- 


Cook 1. ptt.1"* af perſonal,or mixt, for any thing con-, 


fir. 120, 495, E.3. * 
10, | cerning the Gleab or the poſſeflions of 


the Church,as Prior, Aliens might have 
done : for although he be anAlien born 
out of the Kings Dominions, yet he 
bringeth his Aion not in his own right 
bur in the right of hisChurch, not in his 
natural, bur in his politick capacity, 
and therefore the Action will lye, 

Y.in HobartsReports, 147, TheArch- 
Biſhop cannot diſpenſe with an Alien , 
who neither ſpeaks nor underſtands En- 
gliſh to have a Benefice here : a be 
tne 


or ©. co 


QoPy = = & o 


by © © 
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the Office of the Miniſter to be Didac? 
ticus to teach the People in their own 
Language. 

V., Tr.27 Eliz.in C.B.Leon.1,part 32. 
Albany and the Biſhop of Sr. Aſaphes 
Caſe, 

If a Clerk be by the Patron preſented 
to the Biſhop to aChurch which is yoid, 
and the Biſhop doth retuſe to admit or 
inſtitute bim to the Church or Benefice, 
the Biſhop muſt ſhew the particular 
cauſe why he refuſeth him, and he muſt 
not ſhew generally, That theClark Pre- 
ſgnted unto him is unfit, uncapable,cri- 
minous, or unable to ſerve the Cure, 
bur mult certifie the particular inabili- 
ty,crime Or incapacity. 

A.ſciſed of the Mannor of D.to which 
anAdvowſon was Appendant,theChurch 
became void, and A.preſenred 1.S.to the 
Biſhop, Ordinary of the Place,who re- 
fuſed ro admit him into theBenefice, and 
thereupon A. hrought a 2wart Impedic 
againſt theBiſhop, who pleaded , Thar 
upon his Examination of the ſaid I. S, 
he found him to be Schiſmaticum invete- 
ratwm, and for that cauſe by the Laws of 
theChurch to be perſonam inhabilem I mi- 
nime idoneam 4d occupandum aliquod*Bene- 
ficinm cum cura animarum ;, by reaſon 
whereof he refuſed for to admit him in- 
to the Benefice : In this Caſe it was ad- 
judged by the whole Court of Common 
Pleas, and afterwards affirmed upon 1 
| G2 Wrir 


—_ 


93 -, 


V.38.E 3.2. iff 
the Earl of .4rs 
rundgs Cale, 


Cook 5.part, 55, 
Speccots Cale, 
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Writ of Erronr brought in the Kings 
Bench, Fkat the Plea of the Biſhop was 
inſufficient, becauſe he ſhewed gene- 
rally that he was Schiſmaticus inveteratus, 
which was altogether uncertain,and the 
eſpecial crime or cauſe of his refuſal 
ought-to have been alledged by the Bi- 
Wop, that the party might make an- 
{wer thereunto, and fo cither Traverſe 

the Cauſe, or take Iſſue thereupon, 
»Eliz.pyer 254. Ing. Elizs Dyer 254. The Biſhop of 
do ———— Norwich refuſed to -admit a Clark who 
gg 5 Thscale WaS Preſented unto him, becauſe he was 
of Drer.254. was a Common haunter of Taverns, and a 
= rag on player at unlawful Games : And in that 
Jone*; denyedro Cale it was adjuged, That they were no 
de LOT; {ufficient cauſes tor his refuſal , for al- 
though that they were offences which 
were prohibited by the Laws of the 
Realm, as to ſome perſons, and at cer- 
rain times, and ſo ala prohibita 5 yet 
were they not crimes which were ala 
in ſe, for which only a,Clark ought to 
be refuſed, or to be deprived if he were 
4. H.4.2%+ admitted. And v. 14. H4 28, if the Pa- 
tron Preſenteth one,and the Biſhop up- 
on enquiry finds, That he hath a Plu- 
rality,that is no cauſe for his refuſal of 
the Glark, becauſe ir is at the peril of 
the Incumbent himſelf if he keep the 
living two Moneths,that both his Bene. 
' 14.9.7.23-38. E. fices ſhall be void, But that is nothing as 
3 +.5-4.7.19-1*- ro the Biſhop, but if the Clark Prefer» 
ted be Miſcreant, Turk, Jew, Heretique, 
Schiſmatique, 


RR REED was a as i©£ marc =... -.. 
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Schiſmatique;perjured Perſon, Baſtard, 
Villein,Our-lawed, Illiterate,or a meer 
Lay-man , theſe are good cauſes for the 
Biſhops refuſal of him, ſo as the Biſhop 
upon his refuſal,did expreſs the Crime 
or the certain cauſe of his refuſal, by a 
Certificate made by him: And note , 
That Mich. 7. Jacobi,in theKings Bench 
in Anſtins cale, it was reſolved by the 
whole Court, That whatſoever are ſuf- 
ficient cauſes of Deprivation of an In- 
cumbent who is in the Church, the ſame 
are ſufhcient cauſes likewiſe for the Bi- 
thop or Ordinary,not to admit a Clark 
Preſented to him to a Benefice, Burif 
the Ordinary ſhall retfufe the Clark pre- 
ſented unto him for any of the cauſes 
before alledged, he mult give notice un- 
ro the Patron of ſuch bis cauſe of re. 
fuſal of him, to the end that the Ordi- 
nary may preſent another fit Clark un- 
ro the ſame Church; For if no norice be 
Siven,and the lix Monerhs paſs,theLapſe 
ihall not run to the Biſhop or Ordinary 
for that he ſhall not take advantage of 
his own wrong in not giving notice 
thereof to the Patron, 

V, Leon. 1.part 33. Mollineux Caſe, 
I; the Patron preſent, and the Ordina. 
ry doth refuſe, he mult give notice to the 
Perſon of the Patron thereof, if he be 
relident within the County : it not at 
the Church ic ſelf which is void, 

Thirdly, The Preſcntarion or Nom1- 

G 3 nation 


22, H. 6.26.2. rt; 
H. 7.8. 'i2.Eiiz, 
Dver. 293. 1H, 
7.9. 


15, Eliz Dyer 2:7 
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nation of the Clark to have theBenefice 
or Church which is void, muſt be unto 
the Biſhop of the Dioceſs, who. is the 
Superviſor, (and generally, or for the 
moſt part)is Viſitor of all the Churches 
plow. Com.ag,, Within bis Dioceſs, for the better order- 
- CON. 499, . ſs a 
þ. in Greeuſons Ing and governing of the ſame : He is 
Cale acc. called Ordinary, becauſe he hath Ordi- 
naryJuriſdition\n all cauſes which are 
Eccleſiaſtical immediate to the King,for 
the doing of Juſtice within his Dioceſs 
in jure proprio, & nowper Deputationem : It 
is his care to ſeeThat theChurch be pro- 
vided of an able and ſufficient Curate, 
to officiate there, Habet enim caram Cu- 


ratorum,co ſee thatDivineService be ſaid 


and to compel] them to do it by Eccleſi- 

aſtical Cenſures : And therefore allPre- 

ſentations are made to theBiſhop or Or- 

dinary of the Dioceſs, where theChurch 

is void : But in the time of the vacancy 

of the Biſhops See, or if the Biſhop be 

in remotis, about the affairs of the King 

or State, then the Preſentation muſt be 

7.9.4.4".17.E.3. made to theGuardian of the Spiritual- 
oe Nt» rjes, (which commonly is his Dean and 
| Chapter)or to the Vicar _—_ wh.ch 
ſupplieth the Room and place of the Bi- 

ſhop, And therefore via. 22, H.6.29, by 

Pafton and Aſcongh Juſtices, 1t is ſaid, 

That if a Biſhop maketh a Guardian of 

the Spiritualties, and then goeth be- 

yond Sea, for any the Cauſes aforeſaid 

and the Patron doth preſent his Clark 

(&/ 
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to theGuardian of the Spiritualties, in 
the abſence of the Biſhop, and he refu- 
ſerh to admit him-into the Benehice or 
Church without Certificate of ſufhci- 
ent cauſe of ſuch his refuſal ,that the Pa- 
tron in ſuch caſe may have and maintain 
a Luare Impeait againit the ſaidGuardi- 
an of the Spiritualties, 

If a man doth recover and hathJudg- 
ment given for him, ina Writ of 2-q- 
re Impedit, and afterwards the Biſhop 
who 1s Ordinary of the Dioceſs, dyeth 
before that the Clark of the Plaintiff be 
admitted to the Benehce or Church,the 
Writ to admit the Clark of the Plain- 
tiff muſt be dire&ted unto the Guardian 
of the Spiritualties , ſede vacante, to 
give admiſſion : But if before the Writ 
of Admiſſion to him directed be execu. 
ted, another Man be Created and Con- 
ſecrated Biſhop of that See, the Power 
of the Guardian of the Spiritualties 
doth then ceaſe , and the party who re- 
covered in the Luare Impedit, may have 
onother Writ unto the Biſhop ro admit 
the Clark if hepleafe : But ſee 38.E.3. 
12, That if che party taketh out in ſuch 
caſe a Writ to the Metropolitan to ad- 
mit his Clark, ( where it ſhould have 
been to the Guardian of the Spiritual- 
ties , or to the Vicar General) he can. 
not afterwards wave it, and haye ano- 
ther Writ to the Vicar General,c,but 
« Sicwt alias tothe Metropolitan, 


G 4 


4l. 


18, El'z, Dyer 
359, 


38. E, 3» 12. 
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41.A(.1f Baſtardy be upbraided,and 
ſede wvacanteA writ iflues to the Guardi- 
an of the Spiritualties z who certifies 
Mulier, and writes the ſubſtance of the 
writ in hisCertificate z but doth, not re- 
mand the writ with his Certificate, ſuch 
a Certificate 1s not good, nor allowa- 
ble by the Courr, 

As the Preſentation, or the Preſent- 
ment mult be made unto the Biſhop or 
Ordinary of that Dioceſs where the 
Churchis void, or elſe unto hisGyuardi- 
an of the Spiritualties, or Vicar Ge- 
neral 1n all caſes, as before is ſaid, ſo al- 
ſo muſt it þe made within convenient 
rime, to prevent a Lapſe, 


CC 


CAP. XI. 


Within what time a Preſentation muſt 
be to avoid Lapſe: And where Lapſe 


(ball to want of Preſentati- 


on within ſix Moneths. How the ſix 
Moxeths ſhall he accompted; And 
who ſhall Preſent for Lapſe. 


T HeLaw hath appointed ſixMoneths 
to the Patron to Preſent bisClark 
unto the Biſhop or Ordinary : Bur if 
the Patron doth not preſent his Clark 
accordingly, then ſhall the Lapſe run to 
the Biſhop or Ordinary , and he fthall 
Preſent for the default of the Patron, 
a 
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a Clark of his own chooſing 5 and his 
Preſentation is called in LawCollation. 
And if the Biſhop or Ordinary ſhall ſur- 
ceaſe his _ time, and ſhall not Collate 
within the ſix Moneths to him allotted, 
then the Metropolitan (the Archbiſhop 
of the Province ) ſhall Collate bis Clark 
to the Church. And if he alſo doth nor 
Collate within other (ix Moneths, Then 
ſhall the King as Supream Ordinary of 
all rhe Dioceſſes and the Benefices in 
England, Preſent bisClark to theChurch 
being yet void 53 Bur there 1s notwith- 
ſtanding great care to be had, and iris 
to be known, how, and after what man- 
ner the Chyrch doth become void, for 
that accordingly the ſix Moneths ſhall 
be accompted. | 

If the Church ſhall become yoid by 
the Death of the Incumbent , then the 
{fix Moneths ſhall be accompted from the 
time of his Death , of which the Patron 
is athis periito take notice,and to make 
his Preſentment unto the Biſhop or Or- 
dinary accordingly; and ſo is the Law 
raken to be, if the Church doth become 
void by Creation,viz.by making the pre- 
ſent Incumbent thereof a Biſhop, or by 
Ceflion, whereof the Patron 1s at his pe- 
ril likewiſe to take notice : Bur if the 
Church doth become void byRelignati- 
on (which in the a& of the Incumbent 
himſelf, and which Reſignation of ne- 
ceſlicy mul} be mage ro rheBiſhop orOr- 
dinary) 


39 


Dr. and Stud. 


124, ICC, 


1s.E. 4. 25. 
Dr.and Stud, 115, 
acc.1.h,7.9, 
7. Eliz.Dyecr .: 35. 


14. b,7 2+ .2.F.N, 
B,25,H, acc. 
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dinary) or by Deprivation, which is the 

act of the Law ;.. there although the (ix 

Moneths do encur before the Patron 
y.13.4,7,49,in preſents, yet the Biſhop or Ordinary 
"yg ſhall notCollate, unleſs theBiſhop or Or. 
—* dinary, upon the Relignation or Depri. 
vation had given notice unto thePatron 

of ſuch avoydance of the Charch : For 

16. Eliz. tree. 1N Cuch and thelike caſes,the ſixMoneths 
327.13.Eliz,nNyer ſhall he accompted from the time of the 
p22. 7-9 5% notice given to the Patron by theBiſhop 
43, 4% or Ordinary of the Reſignation or De- 
privation : But if the Church doth re- 

main yoid by (ix Moneths after the*'death 

of the Incumbent, without any Preſer? 


tation made to the ſame by the Patron, 


Or by fix Moneths after ſuch time thar 

the Biſhop or Ordinary hath in the caſe 

of Relignation*or Deprivation given 

notice thereof unto the Patron , and 

22.9.6.16. ace, The Biſhop orOrdinary dothCollate his 
Clark by reaſon of the Lapſe devolved 

unto him , and before the Clark be In- 

duRed, theParron dothPrefent his Clark 

tothe Biſhop, the Biſhop may refuſe-to 

admit the Clark of the Patron to the 

Church ; for that the title co Collare 

was rightfully and lawfuliy come to the 

Biſhop, - And note, That both, for the 

notice, and to whom and-where it is to 
begiven 5 viz, that if the Patron doth 

Preſent his Clark to the Biſhop and the 

Biſhop dprth refuſe to admit bisClarkfor 

any or the Cauſes before mo 

at 
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That of ſuch bis refuſal he is to give no- 
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tice to the Patron himſelf if he be re. Y- Mollineus. 


lident within the County where the 


fuſal is to be left at the Church it ſelf, 


25 it vvas adjudged, Trinit, 27. Eliz. in -on.c-part, Re- 


Cale Leon, 1. pr. 
« - —_— 33.acc. 
Church is 5 but if he be not within the Y. Alboy and 


. , the B ſhop of $r, 
County, then the notice of ſuch his re- labs Cole. The 


27, Eliz.C.ÞF, 


C.B. Albany and theBiſhop of St. Aſaphs * An $. 


caſe, 


If the Church be void ; and the Pa- 144.7. 2. 


tron doth Preſent hisClark to the Ord1- 
nary, vvho'refuſeth ro admit himuntil 
be hath examined him of his ability, and 
a Moneth or two after the Preſentment 
upon Examination the Clark preſented 
is found to be criminous4 or unable ro 
ſerve theCure, and afterwards Lapſe en- 
curreth,the (ixMoneths hall be accomp. 
ted from the time of the Avoydance ; 
and if the Patron be a Lay perſon, the 
Ordinary ſhall give notice unto him of 
the inability of the Clark 3 but other. 
wiſe it is if the Patron be aSpiritual per- 
nap the Clark be criminous or un- 
able. 


8, H. 7, 19-in 


Kel 


> 
© 


oway.5E.4$ 
E. 4. 2, 


If the King be PatSn, and”doth not v. «4 2.7 116, 


preſent his C ark ro the Church within Keble Þr. tile 


Preſ, 1244 
lix Moneths,there the Qrdinary ought Od 


not de jure to Collate in regard of the ©.5 b.1s E:3 a7, 


ſaidLapſe : He only ought for to ſeque- 
ſer the profits of the Church till the 


King will preſent : Bur in ſuch caſe, if Moor,g22 acc, 


notwithſtanding the Ordinary dothCol- 
late bjs Clark to the Church, and after- 
| wards 


% 
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wards the King doth Preſent his Clark 
to the Ordinary, the King in ſuch caſe 
thall nor remove and put out the Clark 
Collared by the Ordinary, without x 
2 uare Impedit firit brought. 

Hobarr. 154. Lapſe is not an Intereſt 
naturally (as the Patronage )but a meer 
Traſtin Law or an Adminiſtration. It 
cannot be granted over, It is but aTruſt 
to provoid theChurch of aReRor in the 
Patrons default, yet as for him, and to 
his uſe. L 

But in all caſes before ſaid , Theſirx 
Moneths ſhall be accompted according 
ro the Kalender; and nor according to 
twenty eight dayes to the Moneth ; For 
that the words (Tempus (emeſtre) in the 
Statute of WeſPz,cap 5. ſhall have ſuch 
conſtruction as ſhall be for the relief of 
him who hath right, and to give bim the 
longeſt time that maybe,that he loſe not 
his "__ V.to that purpoſe,Co0k,6.part, 
Catesbys caſe 5 with which agreeth 5 6, 
3. Ritt.100, Memb.clauſe in theTower, 
which ſee vouched in Dickenſon - and 

Greenhaws caſe, inWophams Reports 137. 

If the King hath title to preſent by 
Lapſe, for the default of the Ordinary 
and Metropolitan, and notwithſtanding 
the Kings title, the Patron doth preſent 
his Clark, who is Admitted, Inſtituted, 
and Induced by the Metropolitan this 
ſhall bind che King,and the King cannot 
remove the Incumbent without a LZuare 
Impeai 
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Impedit brought : For by the Indution 
the Church was full , and although the 
lixMoneths were not incurred, and s/- 
lum temps occurrit Regs , yet in that'caſe 
he hall not preſent or remove the In- 
cumbent but by a 2are Impedit brought 
againſt him. . 

If theQueen preſenteth forLapſe and 
the Clerk 15 Inſtituted and Induced. If 
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after her preſentee looſe this Incum- - 


bency by ill pleading5 The Queen ſhall 
not again preſent, for that the title ofthe 
Queen 1s once exccuted,M. 32. Eliz. in 
C.B.Leon,1.part 174. Arrundel and the 
Biſhop ofGlouceſters caſe. 

"If a man be Tenant by the curtelie of 
a Mannor to which an Adyowfon is Ap- 
pendant, and the Church doth become 
void by Refignation, and then the Te- 
nant by the curtelie dyeth,and the Man. 
nor is ſeiſed into theKings hand) in ſuch 
caſe, although that thekeir be now of 
full. age, yet the King ſhall havethe Pre- 
ſentment,as it was holden in 12, E. 3. 
Fitz. 2u. Imp. 159. 

If the Kings Tenant be ſeiſed of an 
Advowſon andPreſents,and afterwards 
the Church doth become void, and the 
Tenant dyeth, and the King ſeiſeth the 
Advowlſon,if theAdvow(ſon did become 
void in the life of the Tenant, and fix 
Monezhs paſs, and the Ordinary doth 
not Prefent for Lapſe in the life of the 
Tenant, the King ſhall Preſent 5 for by 
rile 


12 E. 3 24.ſwpy 
I 59. 
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the ſeiſure he was ſeiſed, and then Ns. 
lum Tempus occurrit Regt. 1d. tO that 
purpoſe 6 E.2. Firz.Preſentment 9, 18, 
E, 3.21, 

A man held Lands of the King, and: 


_— 27-27 E.3 Mannor and Lands to which an Advow. 


ſon was appendant of a common perſon 
and dyed, and the Advowſons were ſei. 
ſed into the Kings hands,and afterward: 
the Church did become void ; and after 
it was found, that the Tenant was but 
Tenant for life of the Advowſon, and 
made Livory of the Lands cam exitib 1 
In that caſe it was holden by the whole 
Court, That by the Livory the Adyow. 
ſon did not pals out of the King : And 
in that Caſe the King had a Writ to 
the Biſhop ro. admit his Clerk to the 
Church, 


CAP. XII. 


Where the King may revoke or repeal 
his Preſeritation , where not : And 
where a Common perſon cannot 7e- 


woke, or vary from his firſt Preſent- 


ment. 


T hath been a Queſtion much Con- 
troverted in old Books, Whether, it 

a Common perſon hath once preſented 
hls Clerk to the Ordinary if he may re- 
voke the ſame, or vary from his firlt 
| Prefent- 


Cap. XII. Patſons Law. 


I5 
Preſentment : But the better opinion of v. 3: E.z 24 
the Books hath been, That a Common \P*. 14.2" 6.3 
perſon cannor revoke,or repeal, or va- er 348. | 
ry from his firſtPreſentment, becauſe he Y;3*c0u9 Max: 
hath put-ir out of himſelf, and hath gi- ; 
yen to theBiſhop power to perfet whar 
was by himfelf begun. Bur if the King V-7 £.32, 23 E. 
do preſent to the Church, and bis Clerk |Ep1cr.,,. 
be admitted and Inftituted, yet theXing Cook i pact, Ya- 
may before InduQion repeal, or revoke *'*-3% 
his ffſt prefentment, by his preſentment 
of another Clerk to the Biſhop, 

Bur not after Inducion. Dyer. 360.v. 
Tr.32, Eliz in C.B. Wright and theBi- 
ſhop of Norwich caſe. Leon. 1. part, 
156. Acc. 

In 25 E.3.47.The Caſe was,theXing 
brought a Luare Impedit againſt the Bi- Tr257.3 47 
ſhop of York of a Prebend in theChurch R/n7% Kc 
of S*, Peter in Tork, , and ſhewed that 9gu.lwg.1c- 
the Predeceſlor of the Biſhop preſented 
one N, #nd that afterwards the Prede- 
ceſſor dyed,and theTenporalties of the 
Biſhoprick came to the Kings hand, and 
they being in bis hand, the Prebend be- 
cameFoid by the Death of N. The Bi- 
ſhop ſaid, that after the Death of N.the 
King preſented Robert de Kelſey tothe 
Prebend, who was admitted and inſtal- 
led by the Dean and Chapter : which 
Preſentment of Robert was Ratified and 
Confirmed to the ſaid Robert: and ſhew- 
ed the Deed of Confirmation thereof 
and ſhewed further that the ſaid {Robert 
dyed 
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the ſeiſure he was ſeiſed, and then Nu/. 
lum Tempus occurrit Regt. Vid. to that 
purpoſe 6 E.2. Fitz.Preſentment 9, 18, 
E, 3,21 . , 

A man held Lands of the King, and: 


_ 27-27 E.3 Mannor and Lands to which an Adyow. 


ſon was appendant of a commow perſon 
and dyed, and the Advowſons were ſei. 
ſed into the Kings hands,and afterward: 
the Church did become void ; and after 
it was found, that the Tenant was but 
Tenant for life of the Advowſon, and 
made Livory of the Lands cam exitibu ; 
In that caſe it was holden by the whole 
Court, That by the Livory the Adyow. 
ſon did not pais out of the King : And 
in that Caſe the King had a Writ to 
the Biſhop ro. admit his Clerk to the 
Church, 


CAP. XII. 


Where the King may revoke or repeal 
his Preſentation , where not : 4nd 
where a Common perſon cannot 1t- 
woke, or vary from his firſt Preſent- 
ment. 


[” hath been a Queſtion much Con- 
troverted in old Books, Whether,if 
a Common perſon hath once preſented 
his Clerk to the Ordinary if he may re- 
voke the ſame, or vary from his firlt 
Prefent- 
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Preſentment : But the better opinion of v. 11 E.z 24: 
the Books hath been, That a Common 79.13" _ 
perſon cannor reyoke, or repeal, or va- er 348. : 
ry from his f6irſtPreſentment, becauſe he j;B:con Max: 
hath put-ic out of himſelf, and hath gi- ; 
yen to, theBiſhop power to perfet whar 
was by himfelf w_ Bur if the King V-7 £.32, 23 E: 
do preſent to the Church, and his Clerk -. —— <> 
be admitted and Inſtituted, yet theXing Cook i pact, la- 
may before Induction repeal, or revoke **-3%*, 
his ffſt prefentment, by his preſentment 
of another Clerk to the Biſhop, 

Bur not after InduRion. Dyer. 360.v. 
Tr.32, Eliz i C.B. Wright and theBi- 
ſhop of Norwich caſe. Leon. 1. part, 
156. ACC, 

In 25 E.3.47.The Caſe was,theKing 
brought a Luare Impedit againſt the Bi- Tr25F3 47 
ſhop of York of a Prebend in theChurch R/n7.% 7 
of S*, Peter in Tork, , and ſhewed that g9u.lwg. 1c. 
the Predeceſlor of the Biſhop preſented 
one N. and that afterwards the Prede- 
ceſſor dyed,and theTenporalties of the 
Biſhoprick came to the Kings hand, and 
they being in his hand, the Prebend be- 
cameYoid by the Death of N. The Bi- 
ſhop ſaid, that after the Death of N.the 
King preſented Robert de Kelſey tothe 
Prebend, who was admitted and inſtal- 
led by the Dean and Chapter : which 
Preſentment of Robert was Ratified and 
Confirmed to the ſaid Robert: and thew- 
ed the Deed of Confirmation thereof 
and ſhewed further that the ſaid }Rebert 
dyed 


96 Parſons Law. Cap. XI. 
dyed Prebendary * and ſo demanded 
Judgement , if the Xing ſhould have 
the Preſentment : To which it was ſaid 
for the King That before Robert de Kel. 
ſey was admitted tothePrebend,theKing 
did repeal the Preſentment made of the 
ſa1d Robert 5 and ſhewed forth the Deed 
of Repeal, and the Certificate of. the 
Chapter of the day thereof : It was ad- 
judged in this Caſe, that by the Repeal 
the firlt preſentment of Robert de Kelſey 
was utterly void, fo as the King had ti- 
tle to preſent, angJudgement was given 
againſt the Biſhop: Note, That [ do ohb- 
ſerve out of thatCaſe, wherewith agre- 
vE.z ace. Firs tir, Eth the Book of 14.E. 3, That it muſt 
2;.1wp-5.' appear by Deed or other wayes to the 

Court, that the King did repeal his pre- 

ſentment : that otherwiſe the pleading 

of the repeal 1s not good, and to that 

7H. 413, purpoſe: V.7-H.4.13. Ina 2uare 
Impedit brought by the King,tl Incum- 

bent pleaded the Ratification of him 

Incumbent under the Kings Privy Seal; 

To which it was anſwered,that the fame 

was repealed; but it was not ſhewel how 

it was repealed by Deed or otherwiſe: 

and therefore it was notdoukrted if the 

pleading thereof was good or not : But 

note ; that at this day it is holden, that 

15-00% © the very preſentment of another Clerk 
Auderſon 38, bythe K ing before Induction, without 
any more lignification , or At done, 

1s accounted in Law to be a repeal 4 

the 


Cap: XIT. Parſons Law, 
the. firſt preſentment, 

The Vicarige of Tattos in the County 
of Southampton came unto the Queen by 
Lapſe : the Ordinary of theDioceſsCol- 
lated A. ro the Vicarigezafterwards the 
Queen. preſeyted. B. - who thereupon 
brought a Lnare Inpedit againit the Bi= 
ſhop and -the Incumbent , depending 
which Lnare Impedit A. by Covin and 
fraud obrained a new preſentation to 
the ſame from the Queen, without ma- 
king mention - of the pleaſure of rhe 
Queen to repeal or to revoke her firſt 
preſentment: In this Caſe, it was ho!den 
by the whole Court, That the ſecond 
preſentation in it ſelf had been ſuffici- 
ent, and had been a repeal of the firſt,if 
it had not been obrajined by the fraud 
and covin of A, And ſo it was adjudged 
m the Court of Common Pleas, Mich. 4, 


» Biſh f 
Jxe. inthe Biſhop of Banger, and J74l- ang and 


aims Caſe. 

If the King hathCauſe for to preſent 
by reaſon of Lapſe, or otherwiſe, and 
preſents.I, S. to the, Biſhop , and before 
be is Inſtitute, atid Induced, the King 
dyes,and theSucceſſorKing without re- 
citing or rhentioning of the preſentment 
of his Predeceſſor, preſents 1. PD. to the 
ſame Church: It was in that Cafe (a- 
mongſt other points) adjudged, Mich.$, 
Jac.in theExchequer inCalvert and Kit- qi. Jie. C.B 
chins Caſe, that the very deteaſe of the catv-: and £2: 
King did determine the firſt preſenta: ©” © 
H £19n 


Willtians Calts 
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tion : For that thePreſentation was but 
a power given to the Ordinary, which 
was Countermandable, and revokable, 
and by the Preſentment of him,I.S. had 
neque Officium, neque Beneficinm : and fur- 
ther in that Caſe it was Reſolved, That 
44 E.3.31-Þ. 0 the firſt preſentation was repealed, al. 
though 1t was not recited by the King : 
and was not within the Statute of 6.H, 
Las 8.caP«15, That the King ought to recite 
ped the ſame : For it was agreed by the Juſ- 
; tices, that that Statute went and exten- 
ded only to Leaſes, 4nd did not extend 
to Preſentations to Churches, or other 
Spiritual promotions. 


CAP. XIII. 


Of Examination of the Clerk by the 
Ordinary : Of Admiſſion ana Inſti- 
tution, at what time and place the 
ſame may be; Where the Ordinary 
may refuſe to admit the Clerk becauſe 
the Church is Litiglous ; and where 
Jure Patronatus ſbyll be awarded: 
Where there ſball be a Plenarty by 
Inſtitution. And how Plenarty ans 
avoydanceſhall be tryed, 


Hen the Patron upowrhe Avoy- 

dance hath preſented hisClerk 

within ſix Moneths, which is the time 
limited 


FLA 
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limited by the Law , the Biſhop or Or- 
dinary is to admit and Inſtitute the 
le; Clerk preſented to the Church : Bur 


ad NY before he be admitted into the ſame, the 

Ir - Biſhop or Ordinary ought for to exa- ,,,,_.. ., 
hat mine hinr of bis ability, For if upon ; 

al- Examination the Clerk preſeqzed , be 

g: found to be unable to ſerve the Cure,or 

H. that he be criminous, as before is ſaid, 

Ite then may the Ordinary or Biſhop re- 

uſ. fuſe to admit ſuch Clerk to the Church: 

en- But yet vide 40. E. 3, Qu. Imp. 128. If 42 53 24. /mp' 
end theClerk be not of ability at the time ot ©* 


her the refuſal of him by the Biſhop : Or if 
ifſue ſhall be taken upon his ability : If 
the Biſhop after ſuch 1flue joined, doth 
iglticute him to the Benefice orChurch, 
he ſhall be adjudged to have been al- 
waies of Ability , and the firſt preſenta - 


the tion of ,him ſhall ſtand and - be good , 
vſti- and he ſhall not need to have a New 
the Preſentation. 

vary Paſc. 26.Eliz.Moor.1. pt, TheBiſhop 


auſe | 2 Herefords Caſe, The Patron pre- 
bare | fented is Clerk who was refuſed forln- 
led: ſufficiency of which notice was given 
Th. tothe Patron : He preſented another 
y by Clerk,and then within the 6Moneths the 
' and Biſhop admits the firſt Clerk, Reſolved 
the Biſhop was a Diſturber,and a 2uare 
Impeditdid lye againſt him: For that 
yvoy- once having refuſed him for inſuffici- 
lerk ency he cannot afterwards accept of 
time © Hbim.v, 3,Cr. 271. ſame caſe, 
nited H2 This 
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This Examination of the Clerk is to 
be done by the Biſhop or Ordinary at a 
convenient time within the fix moneths 
-: #, 6,29,acc, after the Clerk is preſented unto him ; 
For the Ordinary cannot refuſe to ex- 
amine the Clerk during all the (ix Mo- 
neths , gpd by reaſon thereof ſuffer 
a Lapſe to run to himſelf, For if he 
ſhould ſo do, the Patron might lofehis' 
preſentment, and the Ordinary ſhould 
take advantage of his own wrong in his 
not examining of the Clerk within con» 
c H.-. 7. We, yenient time: Butif theOrdinary(when 
5E1z.m ©. the Clerk comes to be examined) ſedet 
ns circa Curam Pafteralem, the Ordinary is 
nor bounden to leave the Bulineſs in 
hand, and preſently examine tbe Clerk, 
but to make an end of his other bulineſs 
firſt, and then to examine the Clerk : 
And theOrdinary may appoint »conve- 
ntent time andplace for theClerk for to 
attend ſor the examining of him. 
Tr.:352.%.R. Ina Lnare Impedit brought by Palmes 
Net Fererts. Againſt the Biſhop of Peterborough, tor 
rowg/ Caie,v,Cr, NOT admitting bis Clerk to the Church, 
3 Patt, 244 the Biſhop pleaded,that he demanded of 
the Clerk thePrefentee of the Plaintiff, 
ro ſee bis Letters of Orders, and he 
would. not ſhew them unto him ; and 
this he did, becauſe he was not aſcertaj. 
ned whether he was a Deacon 6r not ; 
and he alſo demanded of him Letrers 
Miſſive, or Teſtimonials teſtifying his 
Ability 5 and becauſe he had nor hisLer- 
rers 
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ters of Orders,nor Letters Miſſive,nor 
made proof of them to the Biſhop, he 
delired leave of the Biſhop to bring 
them, who gave him a Weeks time, but 
the Clerk came not again, ſo the lix 
moneths paſſed,and the Biſhop Collated 
for a Lapſe ; Upon this plea of the B1- 
ſhop it was demurred inLaw,angd it was 
adjudged for the Plaintiff againſt the 
Biſhop; For it was faid by the Court, 


that theſe were not Cauſes to (tay the” 


Admitrance , and that the Clerk is not 
bounden to ſhew his Letters of Orders, 
or Miſlive to the Biſhop , but the Bi- 
jhop1s to go co the Eximination of him 
wichourt his ſhewing of them, 

If the Biſhop upon -Examination of 
the Clerk preſented, find him to be of 
Abjlity to ſerve the Cure, and to. be ca- 
pable of the Benefice : then doth he ad. 
mit him to the ſame,tn theſe or che like 
words,viz. Aamitto te Habilem: and at- 
terwards he doth Inſtitute him unrco the 
Benctice or Church, and piveth him his 
charge thereof in theſe or the like 
words,.viz. [z/ritxote Reftorem Eccleſie 
Parachialis ae D. & habere curam anima- 
ram, Accipe Corant tuam, & mean, |. 
32, H.6. 28. Where ir is ſaid, A man 
may be a Parſon of a Church wichour 
his knowledg : For if the Biſhop ſy to 
another, Aamitto te ad tale Beneficium no- 
mine A. B. this admiſhon is an Inſtituri- 
on of him, 

H 3 It 
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Co.z part. 79, 
32 11.6 26.D, 
33 H,6.:4.4cc. 


Paſc,z1 Jar.inC, 
B. Knolly: and 


Devbin: Cale 3d tg 2a Church which is void within his 


jadged, acc, 
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Tt is not material-, Whether the Ex- 
amination, Admiſſiqn,or Inſtitution be 
made by theBiſhop within his ownDio. 
ceſs or not ;, For the Biſhops Jurisdic- 
tion, to ſuch and the like purpoſes, is 
not Local, but followeth the perſon of 
the Biſhop : And therefore if a Clerk 
be preſented to the Biſhop of Norwich, 


Dioceſs of Nerwich, although that the 
Biſhop be in Len4on,. or 1n any other 
place out of his ownDioceſs; yer he may 
there Examine that Clerk, and giveAd- 
miſſion unto him : for that the Juriſdic- 
t.on of Biſhops, as ro the making of 
Clerks, admitting of them, the gran- 
ting of Adminiſtrations, and the like, 
i15not Locil, bur followeth the perſon 
of the Biſhop whereſoever he is: as ir 
was wiper o Paſc, 27, Eliz. in Co.B. 
in Carter and Crofts Caſe, 

If twoJoynr.tenants , orTenants in 
Common be of the Patronage,and they 


rudent.146.acc, CANgOT agree in their Preſentment, bur 


$41i.646 5 H.7 
b$ 11H, 4. 8, 


vary and preſent ſeveral men to the Bi- 
ſhop;in ſuchCaſe,theBiſhop is not boun. 
den to admit any of theirClerks ; and if 
the ſix moneths do incur before they a= 
gree,theEithop mayCollateaClerk of his 
own to theChurch: but he cannotCollare 
within the (ix monthes; for if he do,they 
may agree and bring a LZvare Impedit and 
remove theIncumbent, for that hisColla- 


tion was aDiſturbance. But if there be 
rwo 


—— 
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two Coparceners, and the Church doth z: h.s. 4;. ace. 
become void, and the eldeſtSiſter doth 
preſent, the Biſhop is bounden to admir 
her Clerk : for that by the Law the el- 31H. < 32, 
deſt Siſter ſhall have the firſt preſent. *;,7-* 7s. 
ment,unleſs there be an agreement made z 21. lp. 43 
betwixt them to preſent in ſome other 
manner. And v. 22.E.4.9. S0 it 15, That 
the Husband who is Tenant by the Cur- 
telie in the Right of the Eldelt Siſter 
ſhall firſt preſenr, 

If rwo men preſent one man ſeverally 
to the Biſhop, the Biſhop cannot admir 
him generally to the Church : Bur the 
Biſhop in the Admitrance of the Clerk 
to be Incumbent,muft admit him asClerk 
and Incumbent of the Preſentation of 
one of them: as it was Reſolved, Mich. 
8. Jac. in the Common Pleas in Danby 
and Lindleys Caſe: And if they make 
ſuch Preſenration, claiming by ſeveral 
Patrons, or Titles 3 The Biſhop is to di- 22 H.s.25, & 25 
re& the Writ de jure Patronatas, which is 
inthe nature of aCommiſlion, (and may 
iflue forth as well afcer the ſeveral Pre» 
ſentments as before) becauſe theChurch 
is Lirigious : But the Biſhop isnotto ,,, , 0, rap, 
award the jure Patronatur but at the re- 100Dc. & Stud. 
queſt and prayer of the parties: Burt yer ''7: 
it ſeemeth by the books of 5. H.7-22.and 
by Brian, 34. H.6. 38. that the jure Pa- 
tronatus muſt be ſued forth at the coſt 
and charge of the Biſhop, becauſe it is 
for his Excuſe,and ſo for his Advantage. 
H 4 In 
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In'26, Eliz.in the Common Pleas in 1 


Paſr. 26. El'z in Prohibition, the Caſe was. Gerard Ma- 


C.B:Gerrard and 
Chambers Caie. 


ſter of the Rolls, Preſented CharrertosBi- 


v. Leon, z. pt» ſhop of Cheer to theThurch of Bangor, 


Repor:s g8. 
v,Leon,2pr.n5 


z, tO which Church oneI. S.alſo Prefen- 


the ſame Gale. ted his Clerk ; by which ſeveralPreſent- 


Dr.andSiud, 119, 


33, H.6C. 3:, 


22 E, 4, 4. 


ments the Church becameLitigious the 
Archbiſhop of York, being Ordinary of 
the place, awarded jure Patronatns ;, de. 
pending which the ſaid Archbiſhop ad- 
mitted Chatterton to the Church : I, $, 
thereupon libelled in theSpiritual Court 
againſt the Archbiſhop, for that he the 
ſaid Archbiſhop, prediffo Epi/copo plus e- 
quo fidens admiſit dictim Epiſcopum penden- 
te jure Patronatus > and now came the 
Archbiſhop and prayed a Prohibition , 
which was granced by the Court: For 
in this Caſe it was faid by the Court, 
That the awarding of the jure Patrona. 
tus is not athing of neceſſity, bur at the 
will of the Ordinary, and for his better 
Inſtruction : For if he will at his peril 
rake notice of the'right of, the Patro- 
nage,he may receive which of theClarks 
he wHll, without a jure Patronatus. 
But if two Coparceners be of anAd- 
vowſon, and the Church void and they 
ſeverally Preſent to the Ordinary, -this 
doth not make the Church to be Litisi- 
ous, becauſe they claim by one title : 
And ſo it is, if they make compoſition 
to Preſent by turns, and one of them 
doth uſurp in the turn of the other, ſuch 
7 1 Uſurpa- 
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Uſurpation doth not put the other ont 
of poſſeſſion. 

By Inſtitution made by theBiſhop, the v.»!ow.Com, 
Church is full of an Incumbent as to the *** 
Spiritualcies; that is ro ſay, to celebrate 
Divine Service, to Adminiſter the Sa- 
craments, toPreach andInſtrud& the Pa- 
rilbeuers in the true Faith,c#c, and in 2 

vare Impedis brought, Plenarty by In. 
Auction is a g00d fie: ivaind a ; Any _ =P 
mon perſon and yet thelncumbent wan- 3* ® 3.4. 
teth the Temporalties by which he again che King 
ſhould live, which be bath not before he before 1ngua-.. 
be Induced; for upon theInduction,the 
Temporalties, viz. the Gleab, Offer. 

oo and Tythes are veſted aRually in 
im. ; | 

In an Ejettione firme by the Leſſee of od eng 
R. Incumbent of the Church of D. the Piyham Reports 
Caſe was, That the King was the true 533 | 
Patron 5 and one W, entred a Caveat ix 
vita Incumbentis, who then lay fick i» ex- 
rem, in this mannor,viz. Caveat Epiſe 
Fopu4s ne qnis admittatur, & Cc. nfs Convoca-» 
ts; the ſaid W, the Incumbent dyed , 

N. a ſtranger preſented one M. who was 
Admitted, Inſtituted, and Induced , af- 
terwards W. Preſented one G.who was 
Inſticuted and Inducted ; afterwards R, 
procured a Preſentation from the -King 
who wasInſtitated andInduRted-:It came 
in Queſtion in the Spiritual Court who 
had the belt Right ? it was the opinion 


there; that the firſt inſtitution was »3rrit4 
& 


22 H, 6.27, acc, 


C ook 4+ part,77, 
in Dig bies Caſes 


y! Flow Com. 
£28 in Hare and 
B ck'eys Caſe, 
Acc, 
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& vacng,by reaſon of theCaveat;& then 
the Church being full of the ſecond In- 
ſticution, the Preſentmenc of the King 
was void, Burt in this Caſe, it was re- 
ſolved by all the Juſtices of ghe Court 
of Common Pleas, 1, That this Caveat 
was void, becauſe ic was in the life of the 
Incumbent : 2. That the Church upon 
the Inſtitution of M.was full againſt all 
bur the King : and then the Preſentati- 
on of G.was void, by reaſon of the Su- 

erinſtitution ; and no obſtacle was to 

inder the Preſentation of R, the Kings 
Preſentee, and thar the ſaid R.had the 
belt Righr. 

If a Clark be admitted and Inftituted 
into a Benefice with Cure of ſouls, of 
the clear yearly value of 8, |. per an,and 
before he be Induced he accepreth of a- 
nother Benefice with cure of ſouls, and 
is Induced into the ſame, the firſtBene- 
fice is become void by the Statute of 21, 
H. 8, of Pluralities ; For in Judgement 
of the Common Law, he that is Inſtitu. 
ted into a Benehce, hath accepted of the 
ſame, and the Church is full within the 
Intent of that Statute without InduRi- 
on; and yet the Incumbent is not ſo ab- 
ſolutely Parſon by the Inſtitution, that 
he can then charge the Church to bind 
the Succeſſor betore Induction : Agd 
therefore, if a Prebendary, Parſon, or 
Vicar, after he be admitted and Inſticu- 
ted, and before he be Induted, grants 

an- 
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Annuity out of the Prebend, Parſonage, 
or Vicarige, and the ſame be confirmed 
by the Patron and Ordinary, or by the 
Dean and Chapter : yet this ſhall not 
charge theGleab,or the Succefſor of the 
Prebendary or Parſon : for although by 
the Inſtitution he hath jus ad rem, yet he 
hath not jxs i» re, but cheCharge in ſuch 
Caſe ſhall lye upon the Parſon, and nor 
upon the Lands, | 
* Atthe Common Law, if a Stranger 
had preſented his Clark to the Biſhop, 
and he had been admitted and Inſtitu. 
ted ro the Church whereof a Common 
perſon was the Patron, the Patron had 
no remedy for to recover his Preſent- 
ment, or Advowſon, but by a Writ of 
Right of Advowſon, by which the In- 
cumbent was not to be removed ; and ſo 
irwas, if an Uſurpation had been up. 
on an [nfant Or a Feme Covert who had 
an Advowſon by Diſcent, Plenarty ge- 
nerally was a good Plea againſt them, 
and the reaſon thereof was, that the In- 
cumbent mighe quietly intend and apply 
bimſelf co his Spiritual charge,and alſo 
for that the Law intended, that the Bi- 
ſhop who had Cure of the Souls within 
his Dioceſs, would admit and inſtitute 
2n able man for the Officiating of the 
Cure,and the Difcharge as well of the 
Biſhops duty, as of his own : But yet at 
the Common Law , if one had uſurped 
upon the King, and his Clark —_ 
admit- 
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admitted, inftituted and induced, the 

King might have removed him by a 2. 

Imp. and been reſtored to his Preſent. 

tion by reaſon of his Prerogative, That 

Nullum tempus occurrit Regi 3 but he could 

not have preſented, neither could bay 

removed the Incumbent any way but by 

ARion-: But this miſchief was remedie(21nd 

by the Statute of Weſt. 2+ cap.5. which WH 

gave the 2aare Impedit to the party not. {um 

n withſtanding ſuch Plenarty, dywmuY') © 

M un = Breve infra tempus ſemeſtre impetretur beſt 

348.38.3.4.2c. And at this day the Church is nor full fu 

SH; by inſtitution againſt the King : For(a Chi 

V. Mich, 15. Jac. ] ſaid before) the King at this day be. W'ry* 

Eco. pt. Hut- fore induRtion, may Repeal and RevokeW'<(s 

Glovers Caſe, his formerPreſentation, which he could {Pe* 

not do if the Church was full of an In. ſam 

(ria ep Eumbentas it was adjudged, 18 El:7.in the 

Gil Cafe, © * Giles Caſe, which Caſe is vouched in AV: 

| Cook 10 part, 133. in Holts Caſe, hn 
24E. 3.32, 24.E+3.31.1n-a QgpareImpedit brought 
by the King againſt che Biſhop of :n- 

ton and B.che Caſe was, the Biſhop dil Of 

preſent A. to the Chyrch, who was in-MW / 

ducted : Afterwards A. accepted of 1 ; 

| 
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Plurality, by which the Church became 

void, and afterwards theBiſhop preſen- 

ted B. to the Church,who was inſtiutcd 

and inducted ; the King brought a Ls, 

Imp. againlt the Biſhop, and B. and Re-M . 

covered, and had a Writ to the Biſhop 

to admit his Clark. 1 
If theBiſhopCollate to aC':urch, and bet 

before 
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before induQion of the Clark, the- Bi- 
ſhop dyerh,and the Temporalries of the 
Biſhop are ſeized into theKings hands, 


109 


he King ſhall preſent to rhe avoydance, 


becauſe the Church was nor full againſt 
the King till induction. 


This Plenarty is a Spiritual thing, _. "ik 
2 ' . -5 E. Dyer.z17, 
and therefore, if it come in Queſtion, .s.Dyer. 19. 


Whether the Church be full of an In- 593-17. & 18, 


cumbenr or not, the ſame ſhall be tryed ** + # **: 


by the Certificate of the Biſhop, whoyp,,z,..x 
beſt knows of the Inſtitution : Bur if the ability of the 
Iſue to be tryed be, Whether the ©*%* wow _ 
Church be void or not, the ſame ſhall be queſtion ; and 
_—_ by aJury at theCommonLaw,un- _ a joynet 
leſs the INlue to be tryed, be upon ſome | rt by Ju- 
ſpecial a& of Avoydance,for then, the 'y in the Coun- 
ſame ſhall be rryed bo the Certificate of ? Mice hoon” 
the Biſhop, ſor as the eſpecial Cauſe of 


Avoydance, be Spiritual. 
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CAP. XIV. 

Of Induition; by whom the ſame is to 
be done. How far the Par ſon,or Vicar 
upon their Indutftions , may charge 
the Gleab. What Adtions theymay 
have for their Poſſeſſions after their 
Inauition : And of their Payment of- 
fot frits, 


He laſtthing for the making of the Plow.Com; $18, 

. Clarkprefented, compreat incum- —_ a 

beht of the Church , is" TnduRion  * = 
This 
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11 8.4.75 b. This is uſually done by the Arch-dea. 
6 H.6 22-1P- con; but may be done by che Biſhop 
11 H.4.9, , himfelf: which is nothing elſe, but the 
308 6 15 acc-. Putting of the Clark in polleſſion of the 
Hare and Bic- Church, Gleab-Lands , Tythes, Offe- 


leps Caſe. The +4; : 
19s oh rings,and other theTemporalties of the 
a Ceremony 10 Church, 


give notice of Tf theArchdeacon will not Indu the 
> efſefo"; Clark after ſuch time as theBiſhop hath 
the Inſtitution. admitted and inſtituted him, and direc- 


> % ted his Letters to the Archdeacon to in- 


3TH6.t;b. it was adjudged, Paſch. 33. Eliz. in Co, 
B. That a Citation ſhallibe awarded out 
of the Spiritual Court againſt the Arch- 
_ note,That "deacon, and he ſhall be puniſhed there, 
there award da. becauſe that the Archdeacon may alledg 
waxes : but for ſgme ſpecial cauſe, for which, by the 
ge _— Eccleſiaſtical: Law theChark ought not 
mon Law, to beinduced,which cauſe may not be 
determined elſewhere, but only in the 

Spiritual Court. 
In 38, E. 3. Qu.Imp. 135 itis ſaid, 
33 E.3,2,; Imp. that he is not Parſon is fatto until 


he. "Ml 0 induRion:and therefore it is ſaid there, 
Sarke © thatif aWritof Right ofAdvowſon be 
Flow, Com. 529. hrgught, the Plaintiff ought to count 
_ that the party was inducted 3 Bur-by the 


2r8,6,-44.z, .induRion of him, publick Notice is gi- 
ven to the Pariſhioners, that he is their 
Par- 
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Parſon or Vicar who hath the Cure of 
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their Souls: And this is alſo manifeſt 
unto them by his Actions, viz. his en- 
tring into, and taking of the poſſeſſi- 


on of the Church, Ringing of his Bells, 


&e. 


After he is inducted, he may by the 
Statute of 25. E. 3. cap. 7: plead any 
mpedit broughr 


plea in barr ina 


againſt him as poſleſſoggof the Church : 


#are [ 


As if 2 2uare Impedit Be brought againſt 


him,he may 


lead a Releaſe in barr, be- 
cauſe he hath the Freehold of theChurch 
and of the Gleab in him, which ſhall 


not be loſt without his Anſwer: And af- 
ter he'is inducted, he may maintain any 


Action Real, Perſonal, or mixt, for 
the Gleab, or any thing concerning the 
poſleſſionsz as if aParfon maketh aLeaſe 


for life of his Gleab, he ſhall maintain 
2 Writ de Conſimib Caſu during the life &«. 34. 
of the Leſſee ; anda Writ of Entre ad 
Terminuw quem preteriit after the death 
of the Leſſee: ſo may he have an Action 
of waſte, for Waſte done on theGleab ; x. «. » 
Lands : But a Writ of Right for Dif. ** #-7- 5 
claimer, A Writ of Cuſtomes andSer- 
vices, a Writ of Nevnjuſte vexes, Or 0- 


ther VVrirts which are grounded upon 


the'meer Right , heſhall not have; be- 


caufe that the abſolute Inheritance of 


the Gleab, &c. is not in him, and ſo 


he may have and maintain any AQion , 
Suit, or Libel which are perſonal for 


the 


+ H.s Dyer fo 


$8 H.5.9,40% 


Firr,N.8., 49 E. 
Cook 1 partial 
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the Tythes, or other profits of the 
Church detained or withholden from 
him in his own Name, which he could 
not have had, ſued, or maintained before 

he was induRted, | 
V. 1 Is h.4.7.and I+E.$.1 ,A,Qu. Imp. 
by the King, the defend. pleaded aCol. 
{ation by theBiſhop, and that he was'in- 
ducted; and that. the King confirmed ir 
byLercers Part, gþ<King ſaid he was not 
inducted, tempor#® confirmations, Ad- 
judge a good plea, for the confirmarti. 
On was not good, without induction 

whith gains the poſſeſſion, 

v 36.9.8.'Dzer. If a Parſon, or Vicar whos induc- 
me” ted and compleat; makea Leaſe of his 
19 8.6 &11 H.7. Gleab and Tythes by Deed, (as the ſane 
_ muſt ſo be ) for years; the Leaſe is good. 
Yet in ſuch-caſe the Parſon or Vicar 
bimſelf muſt Officiate andServe theCure 
and not the Leſſee : For that the Cure 
>” * rt being a Spiritual Charge, and Admini- 
Plow.Com.497, ſtration! doth not- follow the Gleab or 
m Grengens C. Tythes ; but is arinexed inſeparably to 
——= <anuo; the perſon'of him' who is Incumbenc of 


gone for In- | the Church. . 

me After that the Clark is inducted b 

Co.12 pr,45. the Archdeacon,. ( or other who har 

| ——— power to do the ſame, ) He muſt 'Com- 

Crown. by Sra- pobnd for the firſt Fruits with the King 

yure,26H, 8.C.3, before that he can take any'of the Pro- 
fits of: the Benefice; | For if he:taketh 
any profits before he.makeCompolition 


with the King for the firſt fruits ,- he 
Y ſhall 
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ſhall pay double fruits, And for the pay- 
ment of the firſt fruits, he muſt be 
bound in a penal Obligation with Sure- 
ties, and upon the payment thereof, he 
ſhall have of the Officer of Receiver of 
the firſt fruirs, a Bill, reſtifying theRe- 
ceipt thereof 3 and theObligation ſhall 
be delivered up to him again, 


LO — 


CAP. XV. 


By what Atts the Church may become 
void, and the Incumbent removed. 
And of Avoydance by Death : and 
Entry into Religion. 


I Having ſetled the Clark preſented , y. pracos. tis. 
a perfe& Incumbent in his Spiritual $ cap.:7. 


Benehce with Cure ot Souls, and in the 
poſſeſſion of the Church,and having gi- 
ven him ſome-power therein and there- 
of: Let us now ſce by what,and by whole 
aQts the Church may become void,. and 
theClark preſented may be removed and 
put out of his Benefice again, 

The Church may become void by ſe- 
verxal means and Laws, viz.cither by the 
Eccleſiaſtical andSpiritual Law 3 or elſe 
by poſitive or Stature Law. And in ſome 
caſes the Church ſhali become void by 
the meer At of Law : In ſome caſes by 
the aR of rhe party incumbent, and in 
lome caſe by aSentence given in the$pi. 

I ritual 
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is Fliz.in C. $, 
Leon,z.pt. 46, 
ACC, 


Cook 1 part, In- 
it» T32, 


ritual Court, grounded: upon the AR 
or defet of the party. 

In all Caſes, the death of the Incum- 
bent. is a preſent avoydance of the 
Church,and therefore if the Incurtibent 
thereof dyeth, the Church is preſently 
void 5 and the Patron at his peril ought 
to take notice of the Avoydance, and 
prefent-another Clark ro the Biſhop or 
Ordinary to be inſtituted into the Be- 
nefice within ſix moneths without any 
Notice tobe given unto him of the 1n- 
cumbents death., otherwiſe the Lapſe 
x: 1 encurr to theOrdinary, as before is 

aid, 

There is a Natural Death, a Deith 4: 
fafto ; and there is a Civil death,a death 
in Law. As the Natural death maketh 
a preſent ayoydance of the Church 4: 
fatto: So the Civil death doth make the 
Church void de jare,though not de fatto, 

If a man had entered into Religion, 
and been Profeſſed (renunciavit omnibu 
gue ſeculi ſunt ) and he was Civilly dead 
inLaw,ſfo as his Profeſſion were in ſome 
houſe of Religion within the Realm, 
(for ofForreinProfeſſions, theLaws and 
Judges of the Realm of England did not 
take knowledge )and by ſuch Profeſſion 
in Religion theChurch had become void 
whereof he wasIncumbent before : Yet 
might the King being perſona mixta, and 
having both Juriſdictions, as well the 
Eccleſiaſtical as the Civil, bave ——_ 
ſe 
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ſed with ſuch a Parſon,or Vicar, that he 
might have holden all the Benefices that 
he had, notwithſtanding his Profeſſion 
in Religion : and the Patron had noRe- 
medy for ſuch an avoydance, for that 
the Church was not void de fats, but de 
jure only by theProfeſlion : Burt in ſuch 
caſe, if the Profeſſion had been certi- 
fied by the Ordinary, and no licenſe or 
Diſpenſation had been obtained from 
the King, to hold his Benefice, then this 
Civil Death by the Eccleſiaſtical Law 
had been an Avoydance of the Church, 
of which the Patron might have taken 
advantage; and have preſented another 
Clark unto the Biſhop or Ordinary to 
be inducted into the ſame. 

By the Eccleſiaſtical andSpiritualLaw 
the Church may become void divers 
wayes: as 1.By.Ceffion. 2, Deprivation. 
3.By Reſignation, 4.ByCreation.Of all 
which in ſeveral Chapters after very 
briefly, 


C AP. XVI: 


Of Awoydance by Ceffion : What Cefſi- 
on is; And where upon Ceſſion the 
Church is void, without Notice: 
Where not. 


Y aCanon made in the Council of 
Later, holden under Pope Juno- 
I 2 cent 
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y Moor:R-port. cent the third, 1215.itis ordained, Z2wod 
437” this Canon FHIcHngue reciperit aliquod Bexeficium cum 
was made, 1273. CAyA animarum, fi prins tale Beneficium ob- 
mo Brgy 4 tinebit, ſit eo jure ipſoprivatus 5, Et ſs for- 
the time of Gre- te Hud retinere contenderit, alio ſit ſpoliatus: 
gory the 9th an. is quogne ad quem ſpelat prioris Donato , 
= nnd om = illnd po#F receptionem alterins conferat cus 
void,and All merito viderit conferendums This Decree 
Diſpentarions Or Canon is general, And if a Parſon 
Biſbops, propter Or Vicar that Pad oneBenekice withCure 
neat Sas - of Souls, had taken another Benefice 
deſu, Without Licenſe or Diſpenſation , the 
10E.3.1.5E.39. ſame had been an Avoydance of the firſt 
M069. ace, Benefice, called Ceffion of the firſt Be. 
F.N,5.34L nefice by the ſaid Canon, without any 
Sentence Declaratory to have made the 

Church void. 
In 31, Eliz, inthe Kings Bench, the 
Caſe between Underhill and Savage was 
this; Savage was preſented to aBenefice; 
and afterwards he was preſented ro an- 
other , and then purchaſed a Diſpenſa- 
tion, and was qualified, and afterwards 
he accepted of the Archdeaconry of Gle- 
ceſter , In this Caſe two points were re- 
ſolved, 1. That by acceptance of a ſe- 
condBenefice,the ftirſtBenefice was void 
by. Ceſfion, without any Sentence De- 
claratory by the Statute of 21. H.8, 
cap. 13,2. That if one hath a Benefice 
with Cure of Souls, and he accepts of 
an Archdeaconry, that the ſame was not 
aBenefice withCure of Souls within the 
ſa1d Statute, as to make his firſt Benefice 


void. And 
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was ſaid to be void, yetby ſuch Ceffion 
it was not ſo abſolurely yoid de fatto, 
that the Lapſe ſhould have encurred a- 
gainſt the Patron if he had not preſen- 
ted anotherClark unto theCharch with.. 
in lix moneths, unleſs notice had been 
oe tothe Patron by the Ordinary of 
the ſaid Ceſſion.So if the Incumbent of 
a Parſonage or Vicarige with Cure,had 
been made Dean of a Cathedral Church 
his rſt Parſonage orVicarige had been 
void by Ceflion by the Eccleſiaſtical 
Law, and by the ſaid Canon, becauſe 
that the Dignity and the Benefice were 
not compatible 53 and the Starute of 21, 
H. 8. cap. 13. is but an affirmation of 
the Eccleliaſtical Law, and of rhe ſaid 
Canon as to this point : But the King 
might have diſpenſed with the ſaid Ca- 
non,and might have enabled anyParſon 
or Vicar to have holden two Benefices 
with Cure of Souls,notwithitanding the 
ſaid Canon made in the Court of Rome: 
For notwithſtanding that divers Eccle. 
liaſtical Laws znd Canons were firſt 
made in the Court of Rome : yet ;after- 
wards they being uſed and confirmed 
within this Realm, they by acceprance 
and uſage became theEcclcliaſtical Laws 
of this Realm : And therefore although 
the ſaid Canon which maketh che raking 
of a ſecond Benefice to be a Ceſlion : 
13 tne 
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And although by Ceſffion the Church Cook 4, pare 77. 


in Hellerds: calc 


5E.3.9, 911mp 
35. 24.E.3.35, 


y, 4 v.8, 17,4cc . 
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the firſt, was made and deviſed in the 
Court of Rome, and wy rs. 
that,chey yet might have diſpenſed wit 
the ſaid Canon, (and ſodid ) in many 
Caſes: Yet it is adjudged 9. E. 4. 44.in 
the Caſe of the Prior of Oxgare, that by 
force of that Canon , and fo by the Ec- 
clefiaſtical Laws 'of the Realm;by the 
taking of a ſecondBenefice, the firitBe- 
nefice became void by Ceſhon, 

If any one preſenteth himſelf to a 
Church, who hath a- former Benefice 
with Cure ; this is aCeflion by the Ec- 
cleſiaſtical Laws of the Realm : But the 
Courts and Judges of theCommonLaw 
arenot to take notice of ſuch Ceſhon, 
untill the ſame be certified unto them 
from the Eccleſiaſtical Court by theOr- 
dinary, 


— 


CAP. XVII, 


Of ay 3.5" by Deprivation ; Vihat 

are Cauſes of Deprivation in the Spi: 
ritual Court approved by the Commen 
Lew. VVhere upon ſuch Avoydanse 
Notice muſt be given tothe Patron 
by the Ordinary : VV here not. 


T He ſecond means of Avoydance of 

the Church,orBenehce withCure, 
is Deprivation, which although it be the 
AR of Law in the Spiritual Court : yet 
it 


Cap: XVIT. PartbugLaw; 
it is grounded upon ſome.at or defet 
in of the party deprived, and; is the DiC. 
Vit charge of the Incumbent of. theOtkci- 
any | ating of his Cure or Banefice. by a Sen- 
4.in © tence Declaratory in the Spiritual and 
tby I Eccleſiaſtical Couxt upon a ſufficient 
Ec- Cauſe proved in.the ſame Court againſt 
the him. x | 
Be- Cauſes of Deprivation in theSpiritu- 
al Court. (all which are allowed of by 
0 4 the Common Law ) arc, Conſoientia Cr1- 
fee mis , Debilitas. C orparis 5 Defethus $Sci- 
Ec- entie > Malitia,Plebis., Grave Scaudalums, 
the Irregwaritas. perſone.; Herelie, Schilm, 
Law | andmany others. 
on, In 5. R, 2+; A Cardinal was Collated 
bem © by,the Biſhop of Parham unco, a Bene- 
Or- fice with Cure,the Biſhop dyed, and the 
Temporalties, of hisBiſhoprick being in 
the Kings band, the King brought a 2s. 
Impedit, and ſhewed that the (aid Card1- 
43 ak Miſcreat,, and deprived forMiſ- 
7, creancy inthe Court of Rowe : In: that 
\941 BY cafe it was adjudged, that it was a good 
Spi- Þ cauſe ofDeprivation of bim ; And there 
M1 Belkyap one . af the Judges, ſwore the 
ere BE Law co be, That if a man for adhering 
troy Y unto the Kings Enemies, ſhall farteir bis 
Lands. for ſuch his adberence; and che 
King (ball baye the Eſcheat of chem be- 
eof | cauſe he is.aut of the Faith of his Liege 
ure, Lord, the Kipg , 4 fortiori, be ſhall, for- 
the feig his Liviog, who is out of the Faith 
yet of God: And itwas in that caſe fur- 
it . I 4 .- - Wee 


II3, 


V.e.Ronti Tiy- 
al 54%, 
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ther agreed, That although the ſaidCar- 
dinal was deprived in the Court of 


_ Rome; yet whether he was Miſcreant,or 


giEza:&3. 


y. cH.7, 14.4ce, 
x5 Eliz. in C. B. 
Leon,z.pt. 45 
acc, 


V. 19 Elix Dyer. 
353 Boxer: Cal, 


not Miſcreant, ſhould be tryed here in 
England where the Church was, by the 
Biſhop of the Dioceſs there? 

If the Clerk preſented be Perjured , 
and be thereof convicted or attainted in 
the Spiritual Court upon proceedings 
of their Law there, or by his own con- 
feſſion, the ſame is a good cauſe there 
for to deprive him of his Benefice 5 but 
the Patron of this Deprivation muſt 
have notice given by theOrdinary : and 
{o it is if the Clark preſented, be Irre- 
ligious, 1lliterate, Baſtard; Villein,or a 
meer Lay-man; who hath nor takenOr- 
ders from the Biſhop, 

If a Parſon of a Church be convicted 
at the gommon Law of mgomny += ; 
and prayeth his Clergy; and hath ic 
granted unto him:yer the ſame is a good 
and ſufficient cauſe for them in the Spi- 
ritual Court for to deprive bim of his 
Benefice, as it was adjudged, Tr.1is El, 
in the Kings Bench in Searls caſe. 

If the Patron preſenterh to the Bi- 
ſhop a Lay-man under the-age of 23, 
years, who is admitted, Inftituted and 
InduRed into-theChurch : and after he 
is ſued in theSpiritual Court by a ſtran. 
ger to be deprived for his ſaid incapaci- 
ry, and afterwards a Zuare Impedit is 
brought againſt the Ordipary, and the 

** Incumbent 


IZI 


Incumbent,and)Judgement therein is gi- 27 Ho 6.5.26, 


ven againſt cheIncumbent for his defaulc 
at the Grand Diſtreſs, as it may be,and 
afterwards the firſt Incumbent by Sen- 
rence pronounced in theSpiritualCourt 
at the ſtrangers ſuit there is deprived ; 
This Deprivation of him is good, al- 
though that he was before removed our 
of his Benefice upon the Judgement gi- 
ven againſt him in the Luare Impedtr ; 
But if the Incumbent doth afterwards 
bring a Writ of Diſceit upon the Judg- 
ment givenin the 2uare Impedit by de» 
fault, for that he was not ſummoned , 
He ſhall have Judgement thereupon 
and the Deprivation in the Spiritual 
Court ſhatl be no impediment unto him, 
for that in'the Zuare Impedit the Incum. 
bency was not in queſtion, and he 
La 


be reſtored to whar he | 


oft. 


hall 


If the Patron preſenteth a meer Lay- 
man, the ſame is a good cauſe of Depri- 


vation of ral If he be Inſtituted and 


Inducted ; But 
Induction, he 


er ſuchInſtirution and 
$ Incumbent de fatto, and 


he ought to be deprived by aSentence in 
theSpiritualCourt ; and of ſuchDepri- 
vation,the Ordinary muſt give Notice 
tothe Patron : Butif the Patron doth 
prefent 1 meer Lay.man, and the Ordi- 
nary doth refuſe to admit him, there the 


Ordinary needs not to give Notice to 
the Patron of it,for that 16 is notorious 


that he is incapable, 


F. 


13 El.Dyer, 292. 
acc. 


3 Cr, 775. Ce- 
fRard and Wrdgsl, 


29 E, 3.16, 
20 H,s, 46. 


2 H.4.3.by Thir- 


Wit, 
Co,11,pt,72, 


Cook-11.part,4e, 
in Lyford: Caſe. 


Mie.1z Jac.B.,R. 
op of 


the B 
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F. 27 El. in C.B. Albany and theBi., 
ſhop ofAdaphsCaſe.Leon. 1. pt. 32. The 
Ordinary refuſed .a Clark preſented to 
a Church-in Wales, becauſe thePariſhio. 
ners were Homines Wallici, Wallicam Lin« 
gnam loquentes & non aliam © It was hol. 
den That by the Common Law-the ſame 
was no good cauſe of Refuſal, norCauſe 
of Diſability in theClark preſented. But 
naw fnce theStatute of5.Ekfor the tran- 
dating of the Bible and Common Pray. 
er-Bqok into Engliſh, the. want of the 
Welſh Language in'a Ctarkjs holden to 
be a good cauſe of Refuſal for a Clark 
by the Ordinary : but, the ſaid AR mull 
be pleaded, | | 

In ancient times, if a man had been a 
Dilapidator of his Church, he might 
have been deprived. for the ſame cauſe ; 
as if a Biſhop , a Prebendary, or aPar- 
ſonhad committed Waſte in the deſtroy- 
ing and cutting down of all the Tim- 
ber Trees, or Woods, that were ſtanding 
or growing upon the Laiſffs, or had pul- 
led down the houſes belOhging unto, or 
parcel of his Biſhoprick, Prebend, or 
Parſonage,he might have been depoſed, 
and deprived of +bis, Spiritual Living in 
ſuchCaſes: and fo it was adjudged, Mic, 
12, Jacob, in the Kings Bench m theRi- 


Safitburie; Caſe. ſhop of Salihbaries Cale. And fo it was, 


CE E,4134.2. 


if a Parſon, Vicar, or other Eccleftaſti. 
cal perſon ſeized in the Right of the 
Church, had aliened the Lands of the 
| Church 
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Church, he might bave been deprived +94, «. 46. by 
for the ſame cauſe : But I conceive, that 7%" 


the ſame doth not hold to beLaw at this 
day : But Zzere of it. 

inthe time of Queen Mary; for a 
Prieſt to haye been married, had been a 
good cauſe for to have Deprived him of 
his Benefice in the Spiritual Court, and 
many Preſidents there are thereof ; bur 
the ſame is not fo now. 


An Incumbent was admitted, Inſtitu- Cook 4.part, iog,; 
ted and inducted into a Benefice with *" cc 


Cure of fouls, in the time of King Ed- 
ward the ſixth; and afterwards, in the 
time of Queen f4ary he was deprived, 
becauſe he was a married man, and a fa- 
vourer of the Religion in the time of 
King Edward the (ixth, and the Church 
being void by this ſaid Deprivation,an- 
other man was Inſtiruted and Inducted 
into the ſame Church : and afterwards 
idthe cime of Queen EZ/izaberh the laſt 
Clark preſented was deprived, and the 
fir Sentence of Deprivation in the time 


of Queen Mary adjudged and declared Y-*** 40. Fir, 
to be void, and the firit Incumbent re- wirches caſe, 
ſtored to the Benefice.It was adjudged Moor 53, 


in chat Caſe, that theDeprivation of the 
firſt Incumbent in the Spiritual Court 
was good, and ſtood good, untill thar 
afterwards the ſame was declared to be 
void, and untill then the ſecond Clark 
preſented was Lawful Incumbent: But 
when the Sentencg of repeal came, _ 
made 


39 H,6$,19.2cc, 


—_ 


made yoid the firſt Deprivation, then 

was the firſt Incumbent in the Church 

again of his firſt Preſentation, Inſtituti- 
on and InduQion, and needed not any 
new Inftitution and InduQion to the 

Church, 

Tr.13z.Jac.in Horingald and Brians 
C.Bolſt, 3 pt.7 2.&2. H.2. Fitz. Qy.Imp. 
143-IfaJudgement ofDeprivation be a- 
gainſt aParſon,if he make his appeal, the 
Church is not void, but he remainsPar- 
ſon during the time of appeal;and, if he 
doth reverſe the Judgment he needs no 
newInſtitution andInducion. 7.6. ſones 
inC.B.Lechmore andCarrsCaſe.Youch. 
Bolſtr. 3.pt.73.the appeal did only ſuſ- 
pend theDeprivation. V.M.3,El. Owen, 
12. Guſtons Caſe. for a difference. 

In 39.H.6.19.in 2 2s. Imp.the Plain- 
tiff counted that theChurch was void by 
theDeprivation of I. S. who was incum- 
bent of the ſame; TheDefendant ſhewed, 
that he had ſued forth a Repeal of the 

ſaid Sentence of Deprivation : but be- 
cauſe he did not plead the certainty of 
the ſame, how and in what maaner it 
was,the plea of the Defendant was diſ- 
allowed by the Court : Out of which 
caſe it is clearly to be gathered, the De- 
privation ſtood, and 1. S. was not In- 
cumbent of the Church, 

There are many other Cauſes of Depri- 
vation of theIncumbent, which at this 
day are allowed and approved of by ghe 

: Common 
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Common Laws of the Realm, as good Padgens 


Cauſes of Deprivation in the Spiritual yin was depris 


Court, viz. Diſobedience to theOrdina- ages ry . 
ry,Incontinency,Nrunkeneſs,&c. Or if |= tp nn 

a Parſon, or a hy had remained Ex- be uttered flan- 
communicated F'y the ſpace of forty days {599% an conr 
and had not been received into the oc 


Church, the ſame had been a ſufficient */Commontray. 


Ld * . x F I \ 
cauſe in the Spiritual Court to bayg de- CO 


prived him of his Benefice which he an» deprived 
then held. But infuch and the like caſes, og 
theChurch was not void de fats, without mones. 

a ſent. given in theEccleliaſtica} Court: te IM 


And at this _ may pardon the 1eov. 2 pr.176, 


Offence; and,then he ſhall nor be depri- Ifaſcarence of 

ved or ouſted of his Benefice by ſuch je rm 
ſentence. Court \ and 

TY : there be an Ap* 

But it is to be noted, That in all caſes —_— = 


of Deprivation in the Spiritual Court, tegates : yer the 
there muſt be aſentence in force againſt o—_ __ 
the party; For if ſentence ſhould be gi- ys. 
ven in theSpiritual Court againſt then. Y, Brd acd 
cumbentfor any of theCauſes aforeſaid Jn = R 
and he make his appeal to a Superiour peprivaion by 
Court, depending the appeal, the firſt, 1&#:gh _ 
ſentence is in ſuſpence,and the Church jv, Ft. 
ſhall not be yoid, until the ſentence up- Comments 
grou on 
on the appeal- be approved, and confir- #,. ——— 
med : and if the hr ſentence be diſaf- of the King in 
firmed and Repealed, then is the party ** Scclefiattical 
. . Goverr menr. 
ſtillncumbent by force of his firft Pre. +6. tic. 99. 
ſentation, Inſtitution and InduRion of 37-134. 


him to the Church. 


CAP. 


CAP, XVIIL 


Of Avoydances by AF of Parliament; i (e 
Ana where wage Awvoyaances by Þ luc 
Parliament , Notice #4 requiſite : Þ fo: 
where not: And what manner of No- & cal 
tice is ſufficient * what not. fic 


P > is anAvoydance of theChurch If Þ*' 

alſo by StatuteLaw, in which caſes the 

there neederh not any ſentence to be gi. | ** 

ven of Deprivation of the Incumbent I *"' 

inthe Spiritual Court. 3s 

The Statute of 21.H 8.cap.13.is,that AC 

vVMicg. Ca. ©. if any Parſon having a Benefice with eth 

King ad the gi. Cure of Souls, of the yearly yalue of bin 

ſhop of Canter- &, |.doth accept and take ariother Bene. | !Y 

- woes? ice with Cure of Souls, and be inſtitu. i *Y 

acc, ted and inducted into the ſame, imme **: 
diately after poſſeſſion had thereof , the 

firſtBenefice ſhall be adjudged in Law to ©*7 

be void, and the Patron ſhall preſent in *' 

ſuch manner and form, as though the in- 

cumbent thereof had dyed. * 

By this Statute, if the incumbent had '* | 

taken a ſecondBenefice withoutDiſpen- 

ſation, the firſt Benefice had been void dar 

without any Declaratory Sentence ot 

Deprivation made of the incumbent in Kir 

the Spiritual Coart , and of ſuchAvoy-ſſ -® 

\ dance the Patron is to take notice at his} ®E 

peril. 

Paſc, 26, Eliz, in the Common Pleas, ©*% 
i 
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if a man be preſented to a Benefice with 

Cure of Souls of the value of s#liz.byerz;5. 
8. |. -w an. and afterwards he is pre. {M* 5 Bcactice 
ſented unto another Benefice'of the va- wotice, 
lue of 20 |. per av, and then is deprived 

for Plurality : it was adjudged 1n'this 

cafe, that the Ordinary muſt -give no- 

tice to the Patron, for till Depriration 

it is no Cefſſion, mere, But if aman y. 9.E.Dyer255, 
hath a Benefice with Cure of Souls of }--P*r233. 
theclear yearly value of $.1.and'raketh :, "7 4 anon 
another Benefice without Diſpenfarion, 

and doth-nor read the Articles of Reli- 

gion appointed by the'Church, andthe 

AR of Parliament, and afterwards dy- 

eth, The admiffion and inſtitution of 

him into the ſecondBenefice, was meer- 

ly void,and the firſt Benefhice was yoid 

by tis Death and not by the Statute of 

21.H.8, | 

The words of 'the Stature of 21. H.8. 
cap.13, are [ Shall take another Benefice 
with Cure of Souls of che yearly value 
of 8.1. ] 

V.Moor 261.Reſolved by theJultices 
in B.R. That if one who hath a Bene- 
fice, beaPrebend, 'it is not an Avoy- 
dance of the Benefice, within 21 h.$. 

In the eighth year of the Reign of #45 Jac.in Cc. 
King ?4mes, aQueſtion was in theCourt oye gens 356 
Common Pleas, what value the Parli11- zi and Hes 
ment of 21, H. $8, intended 5 Whether 2+ c«(c. 
the very value of the Benefice, or the 
taxed-value, viz.2s the ſame was valued 
at 
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at in the Book of firſt fruits : The caſe 
was this , the King brought a2». Imp, 
againſt the Biſhop of Brs#ol, and Has. 
leigh incumbent, for diſturbing of him 
to preſent to cheChurch of Swyre in the 
. County of Dorſet, which came unto him 
by Lapfe, And ſer forth the Statute of 
21. H.8. and ſhewed, that Hasleiph the 
incumbent the Defendant was Parſon of 
Swyre,and thatSwyre was aBenefice with 
Cure of Souls, of the value of 8.1; viz, 
of the value of 301, per as, and further 
ſer forth, that the Defendant Haleigh, 
had taken another Benefice wich Cure, 
viz,, of, Milbury Buck, in the ſaid Couh- 
ty of -Dorſet, by reaſon whereof , the 
rſt Benefice was void, and continued 
void for two years, and ſo the Kin 
ought to preſent, and the Defendant ail 
diſturb him, The Biſhop pleaded,that he 
claimed nothing but the admiſſion and 
inſtitution as Ordinary : Hawleigh the 
incumbent pleaded a ſpecial Plea, viz, 
By Proteſtation, that the. Church of 
Swyre at the time of the making of the 
Statute of 21, H. 8.was but of the value 
of 7.1. 4.5. non ultra : and pleaded the 
Statute of 26. H. 8.by which, the Lord 
Chancellor had Commiſſion to enquire 
of the valne of allBenefices,and to cer. 
tifie the ſame into the Exchequer; and 
that a Commiſſion was awarded unto 
divers Knights and Gentlemen 1n the 
County, who upon Inquiſition m—_ 
an 
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caſe |} and returned, the Church &f $17 to be 
imp, © of thewvalue 'of 7. 1;- 14. 5. 4. d. which 
[anu- NY was certified by them into the Exche- 


him I quer 5- and that he was inftitared and 

the I induRed into the Church of Swyres and 

bim I becauſe the ſatne was but of ſmall yzlne, 

e of = theArchbiſhop of Canterbary afterwards 

the I quantwm in ſe eff, did grant unto himDilſ. 

n of I penſation, 'ro-take another Benefice, 

wich © which Diſpenſation was'confirmed by 

viz, i the Kings Letters Pattents z and that at= =» 

ther © terwards he was preſented unto, admit- 

ih, (red, inſticared, and inducted inro the 

ure, © ſaid Church of Afilbury Buck, -being a 

ouh. I Benefice with Cure, of the value of 8. 

the £Y/. per an. and upon the plea of the faid 

nued I Defendant Hawleigh, Henry Hobard Xt. y; 4 4, vhs: 

King WW the Kings Attorney General did demur in c.8, Marſh & 
in Law, This Caſe was argued by a} JÞ»** Cae. A 

at he tbe Serjeants at the Bar : and Ty. Paſc. efmene befrrs 

1and BS. }acobs cheJuſtices,viz Fofter War tbe Statue of 

þ the Ybarron, Walmeſly,and Cook Chief Juſtice: V,Efrwores, 

viz, and che Court was divided in their opi- of bimbyKnights 

ch of {Ynions 4 For Foſter, andWalmeſly, Juſtices {<5 (clvead, 


f the Mhbeld , That the value ſhould be taken libet alienatio- 


7alue Yeccording to the raxed value,and as the Tem.the value of 
d the fame was 4n the book of firft-fruits:But $: of ther and, 


Warbarton, and Cook.Chief Juſtice, were A4jod ed the 
of opinion, That the value in the AR [aut ne ne. 


of 21.H.8. thould be taken the very va- value as was the 
ne of theBenefice, and the Caſe was ad. PR atthe time 
. . . * - Oo the Feoff- 

journed for varjance in opinion and menr, and not as- 


n the {difficulty into the ExchequerChamber : it is improved 
ound And as L have heard; the Caſe was afrer- 2,02 of 


K wards 


, 
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wards compounded by order -from'the 
Kings Majeſty. And intheproofand ,. 
maintenance of the opinions ofarbar- 


ton andCook, ſomePrelidents were ſhew- OP 
ed in the Court of -Common- Pleas : vat 


yy other Preſident was 41 Eliz, between Jin 
564 B. k, NOW Boyd and Trickgt for the Parſonape of pa 
_— —- Marſton : Where Anderſon Chief Juſtice the 
Peies-Pe.””* artheAſſiſes,direQed the Jury(the iſſue I 


being uponthe value of the Benefice,to 
6nd according tothe very value,and not &.. 
according to the taxed yalue; ,) and fo 
the queſtion reſted, and was not ſtirred | 
again untill Paſe. 10, Car, R. at what] |. 
time it was moved again intheCourt of 
Common- Pleas, and was there arguel 
by Brampton and Darcy Serjeants, and 
theCourt then ſeemed to incline again 
the opinions before delivered by War 
barton and Cook 1n Hamleighs Cale : But 
the Caſe was not then reſolved or ad- 
judged, but it remaineth a Queſtion un- 
determined, Query the Law, 

The Statute of 13. Eliz. cap. 12. Or 
daineth, That he that doth not ſubſcribe 
unto the Articles, nor read the Article 
of Religion, ſkall be deprived p/6 fy 

an 
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and all his Eccleſiaſtical. promotion ſhall 
be void, as if he were naturally dead : 
bars Upon ſuch anAvo Wenee rk needeth 
not any ſentence declaratory of depri- 
£25: Y vation of thencumbent, for there the 
-0-Y Church is preſently void : And where ©o.5.pt. Greens 
here 4oydance is by AR of Parliament, **** 


f the Y there needeth nor to be any ſentence of 
uct Deptivation : For if ſuch a Parſon or 
| Vicar ſhall in the SpiritualCourr libe] a- 


gainſt his Pariſhioners forTytrhes: They and Eazons Caſes 
On: may there plead againſt him the not rea- #djuage. acc; = 
wer ding of the Articles , without makin 

mention at all; that he was diprives 
there for the ſame Cauſe. 

If one under the age of twenty three T*.18.Eliz. cs; 
years, be preſented unto aBenefice with = ar m Bhs 
Cure; It was adjudged, that in ſuch 9k cate, 
caſe,That no Lapſe ſhall incurr upon a. Th*?ieſenrmene 
ny Deprivation, 4pſo fo, without no- is aviorue, 
tice, becauſe that the AR of 13 Fliz.cap. 191d a this day 
12, ſpeaks nothing of Preſentation, ſo ?! No _——_ 
as the Preſentation remtining in force, the bec———s 
thePatron ought to have notice thereof, 9 * meer Lay- 
Tr. 18.Eliz.in C.B. the Biſhop of Here ant*foie the 
ford and Okeleys caſe. void ill a Sen- 

But if an incumbent be Deprived for |5"** P*flaiato- 
not reading of the Articles,theOrdina. 8 £1. Dyer 346. 
ry muſt ( ahe notice thereof unto thePa- 
tron,and the notice muſt be certain and 32 £5 >: 

''Y particular, that the party hath not read cxe.cr.z par 
ſcride the Articles, and general notice, viz, 59-6 
reiclelW +har he is incapable of the Benefice, is 
p gr not ſufficient: Neither js jntimation 

" K3 thereof 


- 
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thereof given at the Church door,or in 
42 3), Dyer 369, *ÞE Pulpir ſufficient : bur norice thereof 
muſt be given to the Patron, and it muſk 
y.Tr.44.E1,8.R. be given by the Ordinary. For if the 
SE on Patron himſelf, will of - bimfelf cake 
vers Hat ' knowledg of bis Clarks not reading of 
theArticles, & ſuffer two years to pals, 
y.Tr.24.E1.The yetLapſe ſhall nor run upon the patron 
Nueen 20+, Unleſs he hath had ſpecial notice thereof 
»od coke: Caſe, from theOrdinary, and the Patron bath 
Anderiov. tz. ſyrceaſed to preſent another Clark to 
the Church : But if the Clark be refu. 
; ſed by the Ordinary forinability, ill1- 
— terature,or for any of the cauſes before 
16 Eliz,Dye' 327 Mentioned, whereof notice ought to-be 
ace, iventhe Patron: If the Patron doth 
well in a far and remote County, fo as 
he cannot ealily be found out by theQr- 
dinary 5 in ſuch caſe, if the Ordinary 
make the inability of the Clark, or 0- 
ther cauſe of his refuſal of him, known 
by intimation fixed upon the Church 
door : it ſeemeth, thar in-that caſe it is 

ſufficient; 

By the Law, The preſentation unto 
every Church orBenefice after the ſame 
is once yoid, ought to be Libera, pura, 

Simenia eft fudi- yer a, fi Pecunia intervenerit, non eft Pre- 
je vane 7" [entatio,ant Donatio, ſed venditio. It there- 
Spiritwalia , ve! fore, there ſhall be any covenant, - con- 
Spirenalibas **" cra&t,promiſe, or agreement, made with 
in Mentwalem. the Patron or ary Other : That the Pa- 
G& Convemuale. rron for any ſum of money,gifr,reward 


Dodd , 
Moer977. benefit, or other conſideration or _ 
what- 
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whatfoever valuable, ſhall preſent 7. $. 
co rhe Church or Benefice being void , 
although che ſame be mide without the 
conſent or knowledg of 7. S-and after- 
wards gpon ſuch contra covenant, or 
conſideration, the Patron doth preſent 
I.$;to theChurch or Benefice,and he be 
admicted, inſtituted, and inducted into 
the ſame, by the Starute of 31. Eliz,cap, 
6, The Preſentation, admiſſion, and in- 
{tiration of bim, are abſolutely void, ip- 
ſo fatto, which were before but voidable 
byDeprivation : and theKing ſhall have 
the Turn, and preſent.. For the better 
proof of this 3 and ro ſhew the ſeveral 
differences which are taken upon this 
Statute, and the expoſition of the ſame : 
I ſhall remember unto you ſome ſpecial 
caſes and preſidents, adjudged in our 
tate Books of Reports,and Records,and 
lo put an end unto this Chapter. 
Parkinſon Patron of theChurch of D, 
theChurch being void, did contra with 
7 ſtranger ; For 10.1. per «x. to be paid 
unto Parkinſon the Patron, during the 
life of one Kitchys, to preſent the ſaid 
Kitchys to the Church which was then 
void, which was done accordingly. And 
in that caſe it was adjudged by all the 
Barons in the Court ofExchequer: That 
although K5:chyn knew nor of the ſaid 
contrace, nor was any wayes agreeing 
or conſenting to the ſame ; that yet he 
was Symonaice promotus,and came in by 
K 3 Symonie: 


rz3o  Parſong Law, Cap. XVII, 


Syrgonie, For it was ſaid by them, That 
the Statute of 31.Zliz. ſhall be expoun- 
ded largely againſtSymonie and Symo- 

v,C: 3.p! Smith niſts, and the very preſentation, ad- 

anc Snct0:n% miſſion, inſtitution, and induRion of 

Kitchyn in that caſe was adjudged void, 
Co, 12. pt,101, DoRorHutchinſons 
caſe, If any ſhall receive. or take money 
Fee, Reward, or Profit for any Preſen- 
ration to a Benefice withCure although 
he which 15 preſented be not knowing of 
it ; yet the Preſentation Admiſſion and 
Induction are void by the expreſs word 
; of the Statute of 31Eliz« cap. 6. 

naar birt If aman pyrchaſeth the next Preſen- 

bo-as CaſcMoor EAtIOD, - Or avoydance toa Church,and 

916, doth not mention 1n certain, what per- 

ſon he intendeth ro preſent when the 
Church ſhall become void, be may pre- 
ſent any perſon whatſoever who. is ca- 
V.41 ELIF:Baket pable of the BeneficezBut if a man pur» 
>4udged. ce. Chaſeth the next avoydance or preſenta- 
y.Ci.1 pt, the tjon;Orthe next avoydance or preſenta- 
anees 4; fion be granted unto him:to preſent], $, 
the dffeence by name, þe it the ſon, kinſman of the 
es here cor, PALFON,or of 2 ſtranger : It was adjud. 

v.M.13. Car. Cr, ped Paſc, 14,74 in C.B.Rot.1026.in Px 

«.pt. byric ane, (iſto & Beneaitt Winſcombs caſe, Thatthe 
4ane's* fameisSymonie,and theClark preſented 
comes in bySymonie,& thePatron ſhall 

loſe bis Turn,and theKingſhall preſent, 

V. this Caſe, Mores Reparts 877. The 

Incumbent being in apparent peril of 

Debt: The Patron upon a Symoniaca} 

contra 


- 
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contraR for 90 /.granted the next avoy- 
dancerto I.S. tothe intent to nominate 
1,R.to the Church, the Incumbene died, 
I.S. nominated I, D. who was Inſtituted 
and Inducted, It was adjudged a Symo- 
niacal contra& within theSratute of 31. 
Eliz. and that the King ſhould preſenc 
V, Cr.. pt. the ſame Caſe, 

If the Brother giveth money to the 
Patron, to preſent his youngerBrother, 
being then a Srudent in the Univerſity , 
the Church being then void 3 it was ad- 
judged, Paſe, 39.E1, in Buſhes caſe: That 
if the Patron doth preſent him accor- 
dingly,that he comes-in by Symonie,and 
the preſentation ' of - him was- utterly 
void ; and: fo it is,in caſe thar if theTe- 
ſtator contract by Symoniacal contrat 
thar his-Executors ſhall prefent ſuch a 
man by name to the ChurchyzrheChurch 
—_ void: and theTeſtator dyeth 
and his Executors do preſent the ſame 
perſon accordingly : this alſo - was ad- 
judged co be Symomie,Mic.3,Jac.in the 
Common Pleas, in Freeman and Enpliſbes 
Caſe: although the party preſented was 
not privy to the contract, 

And fo odious a thing is Symonie in 
the eye 6f 'the Law, Thar if (the Church 
being void) 4 man ſeekerh for money to 
be preſenced unto the ſame, (although 
that afterwards' thePatron doth preſent 
the ſame man/ grars) it was the opinion 
of Tanfield Lord Chicf Barog in hisAr- 
K4 gument 


gumeat of Cattiert and Kirchyns caſe in 
the Exchequer 5 That for this Symonia- 
cal attewpt only; be is diſabled re take 
the ſame Benefice, alchqugh in truth he 
giveth nothing unto the Patron for the 
ſane:Andevery incumbent who cometh 
indy reaſqpn.ot ſuch rorruptagreement 
or contra,or. conhderauon zis ſo dila- 
bled for ever. after: t0 be preſented to 
the ſame Church ;\-That (the. King bim- 
ſelf to whom. the Law giveth: $he pre- 
v.Mich.rz.Jac. ſentment,an ſuch caſe eannoer preſentthe 


Nos of Nyics [UME MAN again to tbe ſame Church 31 25 


and Sakes Caſe, 10. Was holden by the Juſtices pin the caſe 
Baker 3 p'+93- berwixt theKing arid the-Bilbop of Nor- 
wich :- -which;caſe ſee in HobartsReports 
90, For that the Statute: being made for 
the ſuppreſſion. of Symonie,; Symoniſts, 
and corrupt agreemerits, doth [ſo bind 
the -Kitg iathoſe caſes, that he cannor 
enab)e him, who is diſabled by-the ſaid 
Statute. And:the party being diſabled by 
A& of Parliament, and-iie- fame bei 
an abſolute Law, «annot!be-difpenſe 
withall by any. Grant of the King with / 
a Non obſtarte, as a Law:way..be where a 
thing is probibued ab prode poly, upon 
a, perialey-givep to the King.;-and if the 
King by 3:i(pectal Pardon} dorh-Pardon 
the Symonic,! Fet'tbat: doch ( or make | 
the perfog cap3ble-of the Benefice,who 
was dj (able! by the Sraqute;:. vor can he} 
plead the - fad Pardan;agaiattthedaid | 
Statute Of 31. Elizas itwas Reſolved, 
| Mic, 


wy 
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Mic.10. Jac:in the Court of Common 
Pleas inSamford and Dr, Hutchinſons caſe, 
P./19. Jac. Booth and Porters Caſe,Cr. 
2.pe. The Lord win(or granted the next 
Avoydance to Dx,G. The Church being 
void &K, F. Father of H. F.delt withDr.G. 
ro-permit the L. ior upon a Symoni- 
aca] agreement to' preſent H. F.who had 
no: Notice of the contrat,who was pre- 
ſented and inducted acc. TheKing by'the 
Statute of 31. Z1, preſented 7.S. who at 
the ſuit of R., F. the Father was after- 
wards deprived forMiſqemeanor by the 
High-Com, Afrer the Deprivation, Thie 
Father procured a grant of the next A- 
voydance to /.N.and procured I. N.to 
prefentH.F.the fon : Reſolved, Thatthe 
firſt Preſentation of H.F. being void, he 
was difabled by the Stature co accept of 
theſame Benehice. If a man purchaſe an 
Advowſon to prefent 7. H. ind he is not 
prefenced toit, Ls. if the Symonie be 
purged”: /, the opinion of Hobart and 
Wanbarton. 14. Jac. im Palifton and Win- 
[combe. caſe. SY | 
-If-aman grants z Preſentation ts B, 
and B.makes anOblipatton to theGran- 


tor-£o-pay bim 207,” when the Church v.Mic 9 Cr. is 


ſhalt become void : It was ſaid by Reeve 


Juſticeof che "Common Pleas, Hil. 15, Cr.: parr, 241, 
Carico which the whole Court agreed,*57 **3- 


that this was an Obligation made upon # 
Symoniacal contract,and ſowas «djud. 
ed in one Coals Caſe and it was ſaid, 
: that 
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that in that caſe, the Obligor could nor 
avoid the Bond, but upon a ſpecial a- 
verment, that it was entered into upon 
ſuch a Symoniacal contra& : But if one 
preſent I.S.to theChurch which is yoid, 
and opon the Prefentation of him, he 
taketh an Obligation' of -him to refign 
upon requeſt, that the Obligee may pre- 
ſent his Son when he is of full age,” to 
the Church,and capable of the Benefice: 
It was reſolved in this caſe, Mic4$; Fac. 
 1nB.R.in Febys and LawrexcesCaſe,which 
caſe V.Cr.2,part,248.thart the ſame was 
a goodObligation,, and was oor made 
upon aSymoniacal contract, vl 
If the Church be void by Symonie by 
the Statute of 31, Eliz, the Ordinary is 
not bounden to give Norice'of the' A. 
voydance within {ix moneths after the 
preſentment made, as it was adjudged, 
Mic,$. Jac.in theCommon Pleas inGood- 
wins caſe : For that for the moſt part, 
the contrats bySymonie are made.ſo/ſes 
cret,that the Ordinary cannot haveNo- 
tice of them, and the Churchis void by 
the AR of Parliament, and therefore no 
notice is requilite: But if a Clark .pre- 
ſented 'be deprived in the Spiritual 
Court, there of ſuch-Deprivation:/No- 
tice ought to be given by the expreſs 
words of theStatute : and-10 it wavhol-) 
den in Baker and: Brexts caſe : which 
Caſe ſec in Cro, 3, part 679, 


Note 


——— 
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| Note,It was reſolved.Paſc.17.Car. r. 
in Sir Joby Howſe & Wrights Caſe. Mich: 
86,89. That if a man be inducted upon 
a SymoniacalContraR3That theChurch 
1s void by theStatute of 31.El.roall pur- 
poſes,and co all perſons: aſwell to the 
Pariſhioners as to a ſtranger, who brings 
Trep, or ejeitione firms as to the King 
3s to him who preſents z and that 
withoutDeprivation or Sentence in the 
Eccleliaſtical Court. 


[ E_ 


CAP. XIX, 


Of Avoydance by Refignation : What 
Reſfwnation is, and to whom to be 
: . And when, and where all 
charges of the. Incambent ſhall be 
avoided upon Reſignation ; and 

- where not. 


i 6g third means, How the Church 
© may become void, 1s by Religna- 
tion, which is the AR of the party, Re- 
figoation is/the voluntary yielding up 
of the Incumbent of his Benefice to 
make the Church void of his -Incum- 
bency : If it be of a Benefice with Cure 


of Souls, the Reſignation mult be made own 12.5 41m, 
w the Biſhop, wbo is the immediate Or. <**: 


dinary, by whoſe admittance and inſti- 
tution- he came firſt 'into the Church: 
ang cannot be made antothcKing as.Fu- 
pream 
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r 8,7 Q1.1mp, 


193, 


5 El.inC. B, 
Leon. 3 pt, 44. 
acc. 
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pream Ordinary in all the Dioceſſes of 
England, and the reaſon thereof .is, be- 
cauſe that upon the Reſignation theOr- 
dinary is to give notice to thePatron of 
the Avoydance,” to the intent that the 
Patron may preſent another to the 
Church , which the Biſhop may do, but 
the King is not bounden to do. 

If a Church be Donative and Exempt 
from-Ordinary Juriſdi&ion,- there the 
Reſignation may be to the Patron, or 2 
ſtranger,or others who have intereſt in 
the Patronage , although. he be a Lay- 
perſon; and if the Incumbent prove to 
be Heretique,&c.there not theQrdina « 
ry , but thePatron may by a Commiſſi- 
on examine the matter,and out him,and 
deprive him of the Benefice: Paſc. 3. Jac. 
inB.R.in Fairchild and Gayers CaſeYel. 
G1. But it was there agreed by the Juſti- 
ces that although the Church be:Dona- 
tive , yet the Ordinary may compel the 

atron' to collate” ſome Clark r@'the 
Church : ' For ReXoria is only exemp- 
red from the Juriſdiction, but in 'the 
Patron.If che King hath a Benefice Do- 
native and grants the ſame by Letters 
Pat.to 7,S. although the IndaRtion and 
Office of the Incumbent be Spiritual : 
yet becauſe he comes 0 it meerly by 
LettersPat.he ſhall notbe viltable, nor 
depriveableby the Eccleſiatical Courty 
bur by theChancellor of theKing,or by 
Com.under the great Seal.F,-Co,v2.-pt- 
42.in Fullers Caſe. If 
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If two Parſons do agree to premate?Y-*2 Hs. :r, 
or change their Benefices , this can be , 

done or perfe&ed by any of their own 

AQs, but there muſt be aRelignatton of 

their Benefices firſt made unto the Or. 

dinary : and they muſt be inducted and 

ſetled therein by him : But if any Re- 
fignation be made of any other dignir 

or Promotion Fpiritual in the Church 

and not of aBenehice withCure ofSouls, 

there to extinguiſh the Dignity, orSpi- 
ritualPromotion,theReſignation there- 

of made unco the King as Supream Pa- 

tron orOrdinary is ſufficient, fo as 1t be 

made by fit and apt words. 

GoodmanP rebendary of thePrebend of :3E!iz Dyer. 944 

Cory in the Cathedral Church of well: , 

by Deed enrolled did grant,render,and 

confirm unto King Edward the (ixth, 

Totam Prebendam ſnam de Cory, & omnia 

Maneria, poſſeſſiones, jura & hereditamenta 

querunque tamSpiritualia quamT emporalia, 

& plenam efliberan Aſpefttionens anchovies. 

tem & poteſtatem dift, Prebend.perminentem 

ſpeltantem five incumbentem. Habend. eidem 

Domino Regi i Sncceſſoribus ſuis ad coruns 

proprium nſum ad omnen juris effettum qui 

ex inde [equi poterit aut poreft ditte Preben- 

de, omnia jura mihi ratione ejuſdem, qua- 
litercungue acquiſita (t _ ſwbjicio, & 
ſubmitto: It was agreed by all theJudges 

in this caſe : x, Thatth@ Reſignation of 

the Dignity made unto the King as Su- ” =_ On 
preamOrdinary,was good toextinguilh ** 
the 
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the Dignir apo > the ſame was not 
made to. the immediate Ordinary, 2. 
That thoſe words were effetual and 
ſufficientin Law to make a Relignation 
of the Prebend, 3. That by thatDeed, 
and by thoſe words Canmiamn five C ano- 
»icatim , hisSpiritual fun&tion was ſur- 
rendred up to the King: For by theLaw 
Reges ſacro oleo units, ſpiritualis}uriſdiftio- 
»is ſunt Capaces : And. again, Rew eft per- 
ſona mixta cum ſacerdote: and by the Ca- 
non and Common Law , Kings are ca« 
pable of Tythes,Proxies,and other Spi- 
ritual things, of which other Lay-men 
are not capable,as is reported bySr. ob» 
Davis 1n his Caſe of Proxies in his Iriſh 
Reports, 

The words of ſubſtance in the Inſtra- 
ment of Reſignation made unto theOr- 
dinary, muſt be either renunciare,cedeve, 
or remittere, inthe caſe of a common 
perſon : For the word [ Reſignare] is no 
fit or proper word for Relignation of 


the Church, as it was taken by the Civs-. 


liaxs in Goodmans caſe: But in caſe 
of the Dignity reſigned unto the King , 
The words 1n the fad Grant were hol- 
den to be ſufficient to make aReſignati- 
on of the ſame; _ 

The time of the Reſignation is ſecon- 
dly conſiderablezand therefore if a man 
preſented unto aWenefice with Cure of 
ſouls.be admitted and inſtitured by the 
Biſhop;tbe Church in caſe of aCommon 
Pere 
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erſon is ſaid to be full, and he may reſign 
þisBenefice; But where theKing isPatron, 
there becauſe that the Church is not full 
until Induction, he cannor reſjgn before 
he be inducted : But if no caſe before he 
be inducted can he args the Gleabz and 
if he be inducted, and doth charge the 
ſame : yet ſuch charge upon his Religna- 
tion ſhall be avoided, and ſhall bind but 
only during his own time : as if a Pre- 
bendary orParſon makes aLeaſe for years 
and afterwards he reſigns, the Leaſe for 
years ſhall be avoided, And ſo if a Parſon 
or Vicar alien the Gleab of his Church; 
or permute or change the ſame, the Suc. 
ceſſor may enter, But if a Writ of An- 
nuity be brought againſt a Parſon, who 
prayeth in aid of thePatron andOrdinary 
& the aid is granted, and they both make 
default, & afterwards upon their default 
theParſon doth confeſs theARion,& then 
doth relign bis Benefice or dyeth, this by 
theCommonLaw ſhouldhave bounden the 
Patron,Ordinary & theSucceſlor,becauſe 
theParſon had done as much 25 lay in him 
to bave freed & diſcharged theGleab, by 
praying in aid of thePatron & Ordinary. 
It a Writ of Afguity,or other Writ be 
brought againſt a arſon, orVicar, and 
pendant the Writ,the Parſon or Yicar re- 
ſign/his Parſonage or Vicarige, into the 
hands of the Ordinary, becauſe the Re- 
lignation is the Act of the party,be ſhall 
not take advantage thereof, and.abate the 
Writ 
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x1! H,6.zThe Ab- 
bot of Mornabics 
Ca/e. 


» Mar. Dyer, Tog, 
10.H.6. il, 


__ abatethe fir 


Writ brought againſt him :- But if a Wr'* 
be brought by an incumbent of aChurch, 
and pendant theWrit, he religos bis Beoey 
fice,he ſhall abate bis own Writ, if it be 
brought for any thing in the right of' bis 
Church. as al _Þ 
The Abbot of Aornaby brought a Writ 
of Detinse againſt I, $, proceſs continued 
untill.$,was Qutlawed,and afterwards be 
purchaſed a pardon of rheOutlawry, and 
had a Scire Facias againſt the Abbot, and 
the Writ being delivered to the Sheriff, 
the Sheriff made his Return of it, Thathe 
could-not warn'the Abbot, becauſe that 
before theWrit was delivered unto him, 
the Abbot was depoſed. This by the whole 
Court was adjudged to be a poodReturn; 
For the depoling- of the Abbot was the 
at of the law,and it was done before-the 
Writ was deljvered unto him : andafter 
he was depoſed he was but a Monk,and fo 
could not be warned withont his Sove- 
raign, andthe Soveraign could -not be 
warned, becauſe he was not a party.to-the 
firſt Original : But ifaWrit be brought a- 
S21nſt aParſon orVicar,andtheParſon or 
Vicar 15 Deprivedfor ſome a of their 
own,as[ncontinency, Drunkennelſs, &c. 
there theWrit ſhall not abare: Bur the ſuc- 
ceſſor 1n the Caſe of the Abbot if he dy., 
upon (hewing of the matter inCourt,ſhall 
Writ, | 
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le I with Cure, is by creating of the incum»* ag, 41 tz. 
n; | bem thetvot a Biſhop. For lo foon as 5. 11 Hy. 37» 
he over he 1s Corſecrated ( but not before } BY 9% 

ie without any D-claratory fcntence in the +4 1 3 -_ 
&r Sptricual Court, a!) his former Dignities 4 Ma.br. 454 
ſo If and Benefices ar 5;{” fatto void; ,amd the 15 Eliz. Dyer 
Co King ( or, (ther Farrons ) (hill prefent _ " 
be || unto hum 3 and i they be dilturbed they V.24 E-4, Pres 
ne | ſhall have Oxire Impetit Preſentare ad (eatment 15. If 
l- Of Ecclefiam ; And the rraton why the for- 4 Preberdarre 
"I | ner Bereticcs are #pſo facto void, is not os _ 
ir I oncly tor the inconveniency of Plurality, 4»; the wit 
Co BE but alſo for that it wou'd be very incon» be & created 

+ venient , That one and the fame -man BiÞo 3 yt the 
.» If ſhould be Subje&t, and Sovcraigy :: but = __ un 
il JF until Conſecration, his former Benetices pycere. 77 25 
are not void : For although he be eletcd, H.2. br. 532, 
and confirmed Biſhop 3 yet betore he be = - 
Confecrated, the King may diſpenſe with jd -1 -y 490. 
L ; : 
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him, to hold all, or any of his former 
Dignities or Bcnetices in Commendam ; 
and that the King hath done, and many 
times doth, where the Biſhoprick unto 
which he is promoted, is but of ſmall Re- 
venug , and not of ſufficient competence 
to ſupport and maintain the Charge and 
Honour of a Biſhop. It the Church be- 
comes void by the Incumbents being crea- 
ted Biſhop, the King is (by his Preroga- 
tive) to have the next preſentment. Myyr 
399. Wrights c.3. Cr. Sir Rob. Baſſet and 
Gee's C. p. 790» 3+ Cr. 527. Wentworth 
and Wright. to 

Of the Conlecration of the incumbent 
Biſhop, the Patron 1s to take notice at his 
peril; and the fix moneths ſhall be ac- 
counted from the time of the Conſecra- 
tioy, as before is (aid. 

Conlecration of the incumberit Biſhop, 
isthea4 of the Law, aud of the King, 
and not of the incumbent : And there- 
tore, it the incumbent bringcth an Action 
of his own Free-hold, or Perſon, and at- 
terwards (pendant the Writ) he be created 
Biſhop, the Writ ſhall not abate, as the 
Writ ſhall do brought by the incumbent 
tor any thing which doth concern his in- 
cumbency, or retory, upon the reſigns 
tion. of his Benetice, which 15 the mccr 
AG of the incumbent himſelf. 

What are the Incidents to the Crea- 
tion of a Biſhop 3 How the {ame is done, 
and by whoſe Authority 3 and what aQts, 

or 
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' or things a Biſhop may do after he is E- 


leQed, and before he be Conſecrated $3 
and how, and by what means his Tempo- 
ralties are delivered unto him, I have be- 
fore declared ; This only take for a con- 
cluſion of this matter of Conſecration : 
viz. That as to the perfeQing of an in- 
cumbent, and bringing of him into the 
Church, four things are required, that is 
to ſay, Preſentation, Admiſſion, Inttitu- 
tion, and Inducion. So to the promo- 
ting of an incumbent unto the Office and 
Dignity of a Biſhop, there are four things 
neceſſary required ( of which I have be- 
fore ſpoken) viz. Elefion, which hath 
the reſemblance of Preſentation 3 Con- 
frmation, which hath the rcſemblance 
of Admiffion ;  Conſecration, which hath 
the reſemblance of Inſtitution 3 and In- 
Rallation, or Inthronation, which hath 
the reſemblance of InduGion. 
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of Pluralities : How the incum- 
bent is capable thereof, and by 
whoſe means he is made capable : 
How by the Canon-Laws, no man 
was capable of Plurality,apd how 
the King might diſpenſe with the 
Canon. Where, and in what 
Caſes, and by whom, Faculties, 
Commendams, and Pluralities 
were granted before the Statutes 
of 21 and 25, H. 8. and 1 Eli. 
Of Commendams, Recipere,'and 
Retinere, and their difference. 
And of Commendams granted 
at this day by the Arch-biſhops. 


Have bricfly (ct forth how , an@ by 
| what means a Spiritual perſon is ca» 
rable ot one Benencewwith Cure of Souls; 
and what b. thc 1r:c1dents to make him a 
p.rtc4 1ncumbens ai the ſame 3; I have 
ſhewed alſo, by what acts either of the 
Law, or of the party, he may be deprived 
and put out of his Benefice after he 1s in- 
ductcd into the fame, Having thus en» 
ablcd him, and ſet him a perfect incum- 
bent of one Benefice 3 let us now wy 
Wilt» 
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whether he be capable of more Benehices 
with Cure ot (»uls, or oft more Digni- 
ties in the Church then ore; and by what, 
and by whole means he is made capable 
thereof, . 

It is moſt certain, Þ hat by the Canon 24 E.3-33- 39 
of the Church made ia the Council of © 3: — 
Lateran, No Eccletiattical perlon wiat- co a, 
ſoever, could hzve holden ſimul & ſemel, /;4.Hill 38 c.. 
two Benehices with Cure of loulsz but up- I '. 
on the faking of the {ccoad, the tixti Be- = pe 
hce was void by the ſaid Canon. __. 

In 26. E. 3. Quzre Impedit 189. Taz 
King brought a £#.re Impedit, by reaton 25 F- 3: Qu 
of the avoidance ot a Church by a Plura- 1P: 199. 
lity, by the (aid Canon. The D-tendant 
would have demune<d to the Juriſdiction, 
but he durſt not do it, for that the (ame 
was a Spiritual thing, and tryablc by the 
Eccletialtical Court 3 wher#ore he plca- 
ded another plea, viz. That the Church 
did become void, the Temporaltics be- 
ing in the Kings hands. 

And vide, and note upon the Book of 
10 Aſſ. p. 44 where it is (aid, it may be 
colleCted out of that Book, That a Be- 
nehce of the value of 107. per ax is faid 
to be a ſulhcient advancement tor a 
Clerk. 

The ſaid Canon of the Church made 
in the ſaid Cuuncil of Lateran, as to the 
matter of ſubltance thereof, 15 now as it 
were ratified, made good, and contirmed 
by the Statute of 21 H. 8. c.13. But 
L 3 be» 
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Note : Cr0.3 P- before the ſaid Statute, the King now, 
— gp," and the Pope before , notwithſtanding 
Refotoed tha: the ſaid Eccleſiaſtical Canon, dit! by u- 
the general furpation, and the Ring might de jure 
Pardon of 21 have diſpenſed with the {aid Canon, and 
Fac. did not qpjpht have enabled the 1ncumbent of any 
exrend to Plu- h 
ralities within CDvrcÞ ot Benefice with Cure of ſouls to 
the Stature of have taken a (econd Benefice, with Diſpen- 
21 H.8. and it ſation granted unto himzaud ſo might the 
| _— _ King have diſpenſcd with any man to 
hy = mc. have holden any other Spiritual Dignity 
ny ſeveral Par- or Promotion in the Church together 
dons, yet no with his other B:netices : And the reaſon 
raven why the King might have diſpenſed wich 
- be withn the faid Canon, was, for that antiently 
them. Kings,aud lay Subjects, by Liccoſcs trom 
the King,were the frft Donors of Beneti- 
ces & kcclefialtical dignities toEcclchiatii- 
cal perſons: For as one: faith,the Donations 
were Eleemglynas Regym & Laicorum : & 
allo tor that ſuch Ditpenlations were not 
repugnant to the Common Laws oft the 
Rea'm ; For that by the Common Law, 
by the taking oi a {ccond Benchce, the 
hicft B.nence was not void,but was voida- 
ble only by the [aid Ecclctiaſtical Canon z 
and thc King, notwithlianding the (aid 
CanGn, did give licence to incumbents 
of Churches with Curc ot ſouls, ro hold 
two Beuchccs: For we read that Ed: 
mund the Monk of Bury held many Bene 
fices by vertue of fuch Diſpenſations : 
Aud it hath been (cen ( faith Haukford) 
in 11 H. 4-191. That one man hath 
| becn 
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been Abbot of Gluſenbury, and Biſhop of 
another Church ſimul & ſemel. Moor 547+ 
in Armiger and Hollands Caſe, Reſolved, 
by the Common Law , The firſt Bene- 
fice was void, at the EleRion of the 
Patron without ſentence declaratory , 
ſo as he might preſent without No- 
tice. 

Here two Queſtions may materially be 
moved : The thirſt, If a man be Parſon- of 
a Church Jmpropriate, with a Vicar per- 
petually indowed , and he that is the 
Parſon accepteth of a Preſentation unto 
the Vicarige without Diſpenſation 3 Whe- 
ther the {ame be a Plurality by the (aid 
Canon'z and alſo by the Statute of 21 
H.8.cap.13-And I conceive the Law tobe, 
That notwithitandirg that they are ſeve- 
ral Advowſons, & that ſeveral Dware Im» 
pedits may be brought of them, and that 
ſeveraFAttions may be maintained con» 
cerhing ther noiiions : Yct I conceive, 
that the Preſentment of one and the 
ſame man unto the Parſonage and Vica- 
rige, neither before the ſaid Canon, nor 
fince, to be any Plurality : Firſt, Becauſe 
the Parſonage and Vicarige are both but 
one Cure 3 and that appeareth in the Pry- 
viſo in the Statute of 21 H. 8. (A. 25, 
the words of which Proviſo are; Provi- 
ded, that no Parſonage that hath a Vi- 
car endowed, be taken untler the name 
of a Benefice with Cure of fouls. And 
ſecondly, Becauſe the Parſonage and Vi- 
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carige are but one, the Vicarige being 
endowcd out of the Parſonagezand a man 
may be his own Vicar. And of this opi- | An 
nion was H»bart Lord Chict Jultice of the | ma 
Court of Common Pleas, Mich. 21 Jac, ia £ nov 
' Woodley and Mannorivgs Calc. But ut there £ vo» 
be two Parfons in one Church, buth the I pre! 
Benehices above the value of $1. per an. © In 
and one dicth and the other is preſented, I for 
it was adjudged it is a Plurality within. 21 I one 
H.8.Mzcb. 37 Eliz B.K Cro.3-p-35 1- acc, I this 
The ſecoud Queltion 15, Whether the I tha! 
Preſcatation ot one man unio fevcral B&B Plu 
'Advowlons or Livings in one Church, I wit 
cach ot them being ot the value of $ |. be : 
now a Pluralicy os not and I do conceive I} Lan 
It to be no Vlurality : Firſt, Becauſe it is I tic 
out ot the intent and m:aning of the (aid I div 
Canon z the worcs of w hich arc, Plurims | he 
potiſimum Beneficia quivums animarum Cura | Sta 
fubmiſſa eſt nou ſme gravi Eccleſiarumn dam NY wh 
ao ab wao obtineri, cum unu inpluribus Ec- IN} this 
 elefixs rite officia perſolvere aut rebus earum | Plu 
Curam neceſſariam ampendere nequeat. © 15 © 
But in this Caſc, 3. The Perſon is not | Sta 
in plaribus Eccleſiis, but in one Church. U Stai 
2. Wacn there are ſeveral Advowlſons, | the 
(as in this Caſe) one Paxſon hath not the the 
whole Church, nor the whole cure of | the 
fouls , and the words of the Statute of | zerl 
21 H.8. arc, It any Parſon having one || ent 
Bcuchce with cure of ſouls, of the value | of 
ot 31. accept and take another Benchce  r1ve 


With cure of fouls, &c, But in ths ff to. 
col 
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caſe, he hath not one whole Benefice , 


nor hath he the whole cure of fouls. 
And as in caſe, If 4 Conſolidation be 
made of three Churches, they are all 
now one incumbency, although the Ad- 
vowſons be (ſeveral for the Patrons to 
prelent by turns and the Writ of © ware 
Impedit (ſhall be preſentare ad Ecclefiam 1 
tor now upon the matter there is but 
one Church, and one incumbent : So in 
this caſe, The Church upon the matter, 
(hall be but one, and fo the ſame is no 
Plurality either by the ſaid Canon, or 
within the ſaid Statute of 21 H. 8. 

As the King might by the common 
Law, notwithſtanding the (aid Ecclclia- 
{tical Canon, grant Diſpenſations to hold 
divers B 'nehices in Commendam : So may 
he do at this day, notwithſtanding the 
Statute of 21 H. $8. For the power 
which the Pope had by uſurpation in 
this Realm 10 granting of -Facultics , 
Pluralitics, and Commendams , &c. 
1s abſolutely now taken away by the 
Statute of -21 H. $. and by the faid 
Staiute , and by the Stztute of 1 Eliz. 
the ſame is transterred and fctled in 
the King de jure, and from and under 
the King, in the Arch-biſhop of Can- 
zerbury, his Commiſſaries and futhci- 
ent Deputies , who have the granting 
of them under him by Authority de- 
rived from the Crown. But then it 1s 
to be noted, That there is a great 

difte« 
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difference betwcen Niſpenſations , and 
Faculties granted by the Pope in anticnt 
times, and Facultics granted by the King 
and Archbiſhop at this day. At this day, 
a Diſpenſation granted by the Arch-bi- 
ſhop, and confirmed by the Kings Let- 
ters Patents (as the ſame muſt be) retinere 
Beneficixm cum cura animarum, is good 
only to ſuch a perſon who is tull and per: 
tet incumbent of the Church art the 
time of the Difpenſation to him, and is 
not good to him who is not incumbent 
at the time of the grant : but it was 0- 
therwiſe ſometimes, where Diſpenſations 
were granted by the Pope. Vid. M. 42 


 Eliz. in the Queen and Pages Caſe. Cro. 


3- p- i Letters of Diſpenlation by the 
Arch-biſhop to a Chaplain to take two 
Benefices, and gonfirmed by the King, In 
the Letters of Diſpenſation, the words 
were (mentioning two Benefices tobe of 
ſmall value )Unimw,annedimus, & incorpo- 
ramus the two Benefices, without the 
word Difpenſamus thereof. The Court- 
letter is a ſuthcient Diſpeaſation 3 for it is 
not neceſſary to have the word Difpenſe- 
mus in them. 

A Prcbendary of Salisbury was elected 
Biſhop of St: Davids, and before he was 
Conſecrated, he obtained a Diſpenſation 
from the Pope retinere all his Benefices in 
Commendam, and afterwards he was Con- 
ſecrated Biſhop : And the better opinion 
of the book of 11 H. 4+ 170, 213, 329, 

is 
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is, That the King could not have a Qware 
Impedit againſt the Biſhop for the Pre- 
bend, nor any action upon the Statute of 
25 E. 3+ which gave the Preſentation to 
the King, where the Pope by Proviſion 
veany Benefice whereof the Patronage | 
id belong unto a Spiritual perſon. And | 
by Hawkford, in that Caſe of Diſpenſation | 
retinere , the Biſhop ſhall not pay firſt- | 
fruits but it was there much debated, and 
at laſt agreed, That if the Diſpenſation re- 
tinere had been granted unto him after the 
Biſhop had been Conſecrated , whether 
the Prebend had been void, and whether 
any Faculty could have been granted to 
have enabled him to have holden the 
ſame againſt the King : But at this day 
the King ex authoritate ſua Regia qua 
fungitur, may grant unto a Biſhop atter 
he 15 Conſecrated, Diſpenſation recipere 
& obtinere Beneficium cum cura animarum, ack 
by preſentation, inthitution, and indu- . © in hands 
Gion, and to hold the ſame in Commen- Caſe. 
dam ; tor ſo the Pope uſed todo by ulur- 
pation in this Realm 3 and the ſame 
power which the Pope had, is by the Acts 
of Parliament in 25 H. $. and 1 Eliz« 
acknowledged to be in the King __ 
It a man be inſtituted and inducted 
into a Benctice with Cure, of the value of Cook 4 part, 
$1. per at. and afterwards the King pre- 72; vgbres 
ſents him to another Church, which is a 
Benetice with Cure, and he is admitted, 
and inſtituted 4 and afterwards the Arch- 


biſhop 


9 Eliz. Djer 
233- 
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biſhop of Canterbury grants him Letters 
ot Diſpenfation to ho!d two Bznefices, 
and th: Ring confirms the fatne, and af- 
terwards he is inducted into the ſecond 
Benetice, there the Diſpenſation comes 
too late 3 becauſe by the inftitution into 
the ſecond Benefice, the firft Benctice was 
void by the Statute of 21 H. $. But 
where a*man is incumbent of a Church, 
and Parfon or Vicar de fi&o, there a Dil- 
penfation retixere the fame Benctice, upon 
his promotion to the Othce or Dignity 
of a Biſhop, comes time encugh, as it 
was holden Paſe. 3 Car. in B.R. 1n Evans 
and Aſconughs Caic : and ſuch Difpeinſa- 
tion, or Faculty, granted by the Arch- 
biſhop his Commiſſary, or by the Guar- 
dian of the Spiritualties ( ſede vacante ) is 
ſuthcient, although the {ame be not en- 
rolled: in the Chancery, or in any other 
the Kings Courts of Record, but onely 
entrcd 1a 'the Othce of Regiſter of the 
Arch-biſhop. Tr. .13 Car. Cro. 3+ P- 
Dodſon and Lynns Cale : The Chaplain 
of a Baron who had a Benetice of the va- 
Jac of $1. obtained a Diſpenſation,which 
was Confirmed under the Great Seal, to 
acc-pt another Benehice modo fit within 
10 Miles of the tormer : He accepted a 
ſecond Benehce 17 Mites diltant from the 
former , but both within one Diocels. 
Th: Queſtion was,if the words Modo fit 


Aoor 12. 424! yas a Conditjon within the Licenſe of 


and Biſhop of 
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tuted, and inducted 3 and during the life 
of the incumbent, the Church being full, 
the Arch-biſhop of Dubliz granted unto 
I.S. then Biſhop of Offry , that ww vel 
plura Beneficiq ,. carats vel, Hou canrata , 
retinere poſſi, perpetue Compieyde tirulo : 
which was coahrmed by che Kings Let- 
ters Patents. A. died, and the Church 
was void by ſix moneths z And the Bi- 
ſhop of Offory by vertue of the ſame Diſ- 
pevſation did retain the Vicarige in Com» 
mendam 3 and it was holden thge by 
many good Lawyers, That the Faculty 
was well exccated to the Bithop by his 
acceptance, without a Preſentation, Inſti- 
tution, and Induction into the ſame ; tor 
it was (aid, That choſe Ceremonies were 
not neceſſary for the cont. rring_of the 
Vicarige to the Biſhop, becauſc the ſame 
might hve becn done by other ways , 
viz. by union or appropriaton 3 tor {o 
it was 11 Grendons cale , which ſez Mr. 
Plowdens Comment- 500, But quere of 
that Caſe 3 . for it was not adjudged ; 
and the Biſhop was not the preſent Tn- 
cumbent of the Church, and fo the Com- 
mendam retinere, as before 1s (aid, void, 
according to the . opinion delivered in 
Co. 4+ part, 'in Hollands Cate. And yet 
vid. Trinit- 11 Facobz in Co, B, the 
Cale 


The Corporatiou of, Kilkenny, in Tre* 7;.the caſe of 
land were Patrons of a Vicarige within Conmzd. in 
the Dioccls of -Ofory, and preteyted A, Sir '7ob-Davies 
unto the ſame, who was admitted, inſti P93 


158 Parſons Law. Cap. XX, 
Vi. & Lege. Cafe between Colt and the Biſhop of *C+ 
Colt and - wt ventry and Lichfield, where ſuch a Diſ- 
_—_ Caſe Penlation granted by the Dean and Chap. 
at large re- fer, Guardians of the ſpiritualties ( ſed: 
po in Ho- wacante ) of the Arch-biſhop to the Bi- 
arts IEP, ſhop of Coventry and Lichfield, retinere 
from f. 140, Y 

to 163. any Benefice under the value of two hun- 
dred marks per an. in Commendam and 
that he might hold the ſame without 
any Preſentation , Admiſſion or Inſtitu- 
tion, was pleaded by the Biſhop, and the 

plea holden to be good : but ©were. 


AP 
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CAP. XXII. 


Who may be diſpenſed withal to 
have Plurality within 21 H. 8. 
Of Reteiner of Chaplains, and 
how many Chaplains Noble- Men 
and Officers of Honour and Place 
may Retein : What ſhall be a good 
Reteiner of a Chaplain : and 
where Nom. granted to 
ſuch Chaplain for Plurality ſhall 


be good, where not. 


Wi perſons are capable of Plura- 
lities, and what to grant them 


at this day, and what not, appears by the 
Statute of 21 H. $. cap» 13+ 

The King, Qcen, Prince, and other 
the Kings childxen are not limited within 
the Statute how many Chaplains they 
ſhall retein : and therefore they may re- 
tein as many Chaplains as they plcaſe 3 
and every of their Chaplains may pur- 
chaſe a Diſpenſation go purchaſe a Plu- 
rality. But Arch-biſhops, Biſhops, Dukes, 
Marqueſles, Earls, Countefles, Barons, 
and all other Officers of Honour and 
Dignity mentioned in the Statate, arc 
liinted how many Chaplains = 
v 


— — 


Cook 4. part, 
oO. Druries 


alc. 


28 Eliz. Dyer 
312. 


of-therm may retein, who are capable 
to. have plurality: And the retammer of 
ſuch their Chaplains, mult be ſub figno & 
figilio of the ſaid King, Lord, &c. others 
wiſe the ſame is not good,as it was Reſol. 
ved,28 Eliz.in Savacres Caſe.But it ſcems 
the King nay retcin a Chaplain by paro| 
onely, 3 Co. 424+. Whetſton verſe Hie ford. 
And fo it ſeems in the cafe of the Ny- 
bility, &c. Moor 277- 

A Counteſs may retein two Chaplains 
within the Statute,and each of them may 
purchaſe Diſpenfation to have and ho'd 
two' Benehces with Cure: oft- Souls. But 
if a Counte(s,who is a Widow doth retcin 
two Chaplains, and afterwards dotli rc- 
fain a third Chaplain,and the third Chap- 
Jain doth before any ot the other two.,pur- 
chale a Diſpenſation to hold t woBrnehces 
with Cure, his tirft Benefhice being of the 
clcar value ot $ |. the firtt Benebce is void 
by the Statute. For that, when the Coun- 
tcls hath retcined two Ehaplains, thoſe 
two are on:]y capable ot Ditpentation 
within che Statute, and the Reremer of 
the third Chaplain cannot deveſt the cas 
pacity of Diſpenfation which was veſted 
by their Reteiner id the two hrit Chap- 
lains : -and therehre the Diſpenſation 
purchaſed by the chird Chaplain is void, 
and comes too late to make him capable 
of 'Plarality, and fo his firſt Benefice is 
yoid by the Statute. 

If a Baron, who-is allowed but three 
Chap- 


reteir 
Diſpe 
ward 
a Pex 
the C 
Indud 
Cure-: 
for th 
mand 
an Ea 


Cap.XXIll. Parſons Lay, 


Chaplains, doth retcin tx by his Letters 
Teſtimonial under his. hand and cal at 
one time 3 and all {ix of them are pre- 
terred to'lix ſeveral pluralities 3 the three 


hcſt Chaplains are only warrantcd by the 
Statute, and Diſpenlation tor pluralitics 
purchaſed by them, onely is good 3 and 
the three laft thall not be reputed his 
Chaplains within the Statute, fo !ong as 
the firſt three are in. his ſervice, or are 


living 3 and therefore the purchaſe of 


Dilpenfation by the three laſt tor pluralrs 


ties arc meer'y void. 


16t 


It a Baron doth retein chree Chaplains 19.4 part, «, 
according to the Statute, and each of 
them purchaſeth a Diſpenlation tor plu- 
rality, and are advanced according, to the £24. , p. c5. 


Statute ; if the Baron atierwards dil Paſc. 23 7. 


I* Paic. 25 


El]. C.B. Sr- 


vares Cale. 


chargeth one ot them ot his ſervice, he ©0- B+ Kor: 
cannot retein another during, the lite of 
him that is dilcharged 3 tor then the Sta- 
tute ſhould be detrauded, and he nught 
advance Chaplains without numb.r. 

It a Countels that 15 a Widow, doth «©, 4 yr. 1:3, 
retein a Chaplai:r, and he purchulcth a 4{ons Calc: 
Diſpenſation tur plurality ,- and atter- 
ward the Countel(s enter-marrieta with 
a Peer of the Realm, aud afterwards 
the Chaplain is admitted, Inftitutced and 
Inducted into a ſecond Benetice with 


cure-; This 15 wel}, and go 
for that the Retciner wa 
manded by the cnter-mar 


an Earl or. Baron reteineth a Chaplain, 


M 


and 


1130. $4727; 


Ca ie, acc, 
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nefice, the Ear) or Baron be attainted, 
now is the Reteiner thereby determined 
before the Diſpenſation obtained 3 and 
therefore if ſuch a Parſon having a Bene- 
fice with cure of Souls, of the value of 
$ 1: per an. doth afterwards without 0+ 
ther Diſpenſation obtained , take ano- 
ther Benetice , the hx(t Benefice 15 void 
by the Statute. 

The Statute of 21 H. 8. cap. 13+ ſhall 
be conſtrued largely again pluralitics, as 
being prejudicial to the {cxvice of God, 
and the inſtruction of the people. And 
therefore it a Biſhop be tranſlated, .and 
made an Arch-biſhop, and holdeth both 
Dignitics, 'or a Baron being created an 
Earl, although he hath both the Digni- 
tics and Honours conjoyned in one pct- 
fon ; yet ſhall be Have but ſo many 
Chaplains, as an Arch-biſhop or Eari may 
have, who ſhall be capable of Diſpenta- 
tion to have two Benetices with Cure 
within the Statute. 

If a man long before the making «t 
the Statute of 21 H. $8. hath a Diſpen- 
ſation from the Pope for a Plurality 
and at the time of the making, of the 

Statute of 2x H.$. hath one Benetice 
with Cure of Souls of the yearly valu 
of $1. t& a#- and within one year aftet 
the of the Statute of 28 H. 
cap. 169M obtaineth a Contirmation 


his tormer Diſpenſation, with words it 
l 
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the Confirmation ,- To hold , uſe, and 
enjoy the eff-& of his Diſpenſation 3 yer 
by the opinions of M»:ſon and Manwood 
Juſtices, the hint Benehice is void by the 
Statute of 21 H. $8. and the Statute of 
21 H.$. cap. 16. doth not reſtore him to 
the ſame without a new Preſentation , 
notwithſtanding that the Statute of 2$ 
H. 8. mzde the Bulls ot Diipcnſarioa 
made by the Pope good for one ycat 5 
and it they be (ugrend red, That the Chan= 
cellor of the Augmentation may make a 
new Diſp:nlatio1 unto him. But by Dyer 
Juſticc,as the Statute of 21 H.$. made the 
firſt Benetice void : So the Statute ot 28 
H.8.cap. 16+ did reſtore him to the Bene+ 
hce 3 tor when two Statutcs are crols in 
appcarance the one to the other, and no 
Clauſe of No# objtante be contained in 
the ſecond Statute, to that the one may 
and with the orhcr, ſuch conttruction 
ſhall be made of che Statutes, that both of 
them (hall cake cttcR. 

The Statute of 21 H. $. would not 
that therc ſhould be a parity or cquality 
of all perſons in the palc of the Church 
Nibil enim eft majus inequale quam A- 
qualitas. And therctore the Statute pro- 
vided that ſome Miniſters and Ecclclia- 
ſtical perſons ſhould have precedency of 
others; 1. In rc{pe&t of the perſons of 
Dignity upon whom they were atten- 
dants. 2 In reſpe&t of their births 
and bloods. 3. In reſpe& of their De» 
M 2 £rces 


164, 
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grees which they have taken within the 
two Univerhtics of this Realm: and 


therefore x. The Chaplains of the King, | 


Queen, Prince, and ther children, may 
have as many Benetices with Cure/of 
Souls, as it ſhall pleaſe the King, yy 
or their children to conter upon them, ot 
any value whatſoever. So every Arch- 


Sir Hen. Wal- biſhop may have eight Chaplains, becauſc 
leps Caſe ad- 
judged, acc, 


he muſt uſe cight at the Conſecratien of 
every Biſhop: every other Biſhop tour 
Chaplains : every Duke, Dutcheſs, Mar- 
quels, Earl, Counteſs, Baron, or Baro- 
nels Dowager two Chaplains : every 
Knight of the Garter three Chaplains.and 
every one of their Chaplains may pur- 
chaſc a Diſpenſation to have and hold a 
Plurality ot two Bevchces of Cure of 
Souls ot any value whatlocver. So 2. 
The Brethren and Sons of all Temporal 
Lords born in Wedlock , may have Lt 
cenſc or Diſpenlation to take and keep 
as many Benetices as the Chaplains of a 
Duke, or Arch-biſhop ; the Sons and 
Brethren of cvery Knight may purchaſe 
Difpenfation to receive and take two B 
neficcs with Cure ot Souls. 3. In re 
(pc& of their Degrees : So all: Decor 
and Batchelors ot Divinity , DoCtors c 
Law, and Batchelors of the Canon-Law 
who are admitted to their Degrees b 
the Univertitics, and not of Grace, mij 
purcha(ſc Licenſe or Diſpenſation to han 
and keep two Benefices with Cure © 
Souls 
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Souls. Infomuch that if tve conſider of 
the Nobility now in England, the Of- 
hces of Honour and Place, the Sons and 
Brethren of Noble-men and Knights,and 
other dcferving men within the Realm 
who have taken the D.grecs aforeſaid; 
it cannot b< thought but that all, or the 
molt part of the Clergy-men within the 
calm of Exgland, have at this day, or 
may have Flurality, or two Ecnetices 
with Cure of Souls, within the (aid Sta- 
tute of 21 H. 8. Again, it we look 
upon the Parochial Churches within the 
Realmiz the Digaitics of Arch-deacon- 
rics, Deaneries, Prcbendarics, and other 
Ecclehialticsdl Dignities and Promotions 
given to perſons within the Realm; it 
canaot be imagined, but that all Scholars, 
Minilters, and other t:cclcliattical perſons 
within the Realm, ot Learning and Me- 
1, are now better providcd tor by this 
Law ot 21 H. $, then they were in 
antient times , when Dilpenſations tor 
Pluralities, Commendams, and Faculties 
were granted, and obtained by the Cler- 
gy of Englad from the Biſhop of Rome. 
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CAP. XXIII. 


What Right or Tytereſt the Parſon or 
Vicar have to the Church : Of the 
Rights of the Patron and Ordi- 
nary : In whom the Fee-imple 
of the Gleah of the Parſonage 
and Vicarige is : Who ſhall be 
ſaid to be the Patron of a Vi- 
carige endowed : What 4Gions 
the Parſon and Vicar may have 
for the Freehold of the Church 
and Gleab. And whether a Juris 
utrum will lie by the Vicar a- 
gainſt the Parſon ſor the Gleab of 


the Vicarige. 


Y degrees I have brought the Clerk 

preſented not only into the real pol- 
ſion of one Church or Benefice with 
Cure but have ſkewed unto you, that if 
hebe Qualiticd within the Statute of 21 
H. 8. how that he may purchaſe Licenſe 
or Diſpenſation to take and receive plu- 
rziity , or two Benchices with cure of 
Souls. 

Now it remaineth that I do declare 
"unto you, wht Right or Intzreſt the 
Parſon or Vicar have in the Church or 
Gleab- 
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Gleab-Lands after their Inductions into 
tae ſame, and what Right and Intereſt 
the Patron and Ordinary likewiſc have 
in the lame. 

Their Rights unto the Advowſon, and 
to the Church , and Glcab-Lands there- 
unto belanging, are of (cveral Natures. 
The Parſon or Vicar hath Zus Poſſeſſionis, 
a right unto the poſſcliion of the Church 
and Gleab 3 for that the Parion hath in 
himſclt the Freeho'1, and is to receive the 
profits of the Church and Gleab, and the 
Oblations, Tythes and Oiterings, to his 
own uſe. The Patron hath Fus Preſen- 
tationis, the right of preſentation of his 
Clerk unto the Ordinary to be admitted, 
Inftituted and Inducted into the Church. 
The right of the Ordinary 15 7s Ordt- 
nations, a right of enabling and inveſture 
ot the Incumbent, and to {ce the Cure to 
be ſerved ; The Parſon hath Fus babendi, 
Jus retinendi, Jus poſſidendi : He may 
have , poſſeſs and retcein che Profits , 
Tythes, Obventions and Offcrings to 
his own uſe, without the Patrons and 
Ordinaries conſent, and nothing can be 
done by them during his incumbency to 
charge the Church, or his Succeflor, 
without his conſent and agreement : But 
the Rights of the Patron and Ordinary 
are only collateral Rights z tor that none 
of them can have, retein, or poſſcls the 
Church or Gleab themſclves ; And yer 
the Patron and Ordinary have 7us diſ- 

M 4 ponends, 


12H. 8.7, 
19 H. 0.55. 
29 H.6.3& 8, 
59 H. 6. 40. 


Þ+ I 4. 
48 H.6.1- & S+ 
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ponent, a kinde ut Dilpolition in the 
Churcii. For chat no charge could have 
been laid upon the Chutch 'in perpetuity 
to have bounden the Succeſſors of the 
Parſou, unleſs the Patron and Ordinary 
had agrecd thereunto. 
a Writ of Annuity had been brought z- 
gatult the Parſon, and he had praycd-in 
aid of the Patron and Ordinary, and the 
Patron had made detault, and the Ordi- 
nary had appcarcd aud contclled rhe a- 
ctionz Or it the Ordinary had made de- 
tauit, and the Parron had confetſed the 
actign z this ſhoyld not have bounden the 
Parlun or his Succeſior. But if they had 
both appearcd and plcaded nothing , by 
che conunon Law this ſhould have boun- 
dcu the Church mm perpetuity, tor that 
Dui tacet conſentire videtur. But if the 
F.lon himicit, with che conſent only of 
thc Ocdinary, had granted unto another 
Man 4n Annuity out of the Gleab,having 
quid pro quo, in contideration thereof 3 
this tnould have bounden the Succeſlor of 
th: Varlon at che cammon Law without 
the conlcat of the Patron. Alſo in ſome 


pycr 103. 4 Caics the Action of the Patron himſclf a- 
P 2*/v2 44% 4 Lyne would have bounden the Incumbent; 
£:4/e 701 y4'3 and dheretore 1t a recovery had been by 


*7 VeTHR 1 ger 
his ded. b 3 th? 
Patron aud Or+ 


action tricd againtt the Patron where the 


dzaary Confirm it 5 it is a good L2aſe, and ſhall binde the Succeſſor be- 


ia, a preſeat CHargts 
co z 


Vid. 19 H: 6. 75..where @ Recovery is again{t 


the Parſon by Alcon tried, the Succeſſor will not falſifie- the Recuvery 
v}) AT Tm, vt by Eſivr, of altaint ad waged. 


Right 


And therefore, it 
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Right of the Patronage had been 1n que» 38 E. 3. br. 


ſtion, there the prefent Incumbent thould Bu. Imp. 66. 


not have put the Right again in tryal,but 2G djudeed 


he ſhould have becn bounden thereby by 
the common Law z nor was he htlped 
herein by the Statute of 25 E.3.cap. 7. if 
the Patron had not pleaded taintly 3 but 
the Parſon ſhould have been bounden by 
the Judgement :* yet by the opinion of 
Mr. Fitzherbert, in his Natzrs Breviam 
49- a+ faith that the Succeſſor ofthe Par- 


ton, after ſuch a Recovery had againſt his /id. Cook 6 p. 


169 


. 3+ 21, 


Predeceſſor by action tried, might have $: i" Ferrers 


had a Writ of Faris utrum, notwithſiand- 
ing ſuch Recovery: vid. 7 H.6. 36. That 
the Parlon ſhall not have a Writ to the 
Biſhop, it it be found tor him, it the Pa- 
tron made dctaulc ; But the Parſon him« 
ſelf, as 1 ſaid betore, hath the Freehold 
in him.and hath the Right of the Church, 
Church-yard and Gleab in him : of 
which, it he be put out of poſſchion, or 
diſſcizcd, he may have an Aflize : vide 
to that purpolc 28 H. 6. 19. by Mark: 
bam : it the Parton be ej:ctcd, he hall 


have Treſpaſs, or he may have an Afſize 11 4.5.4- by 


Cale, Acc. 


if difſcized ot his Church-yard : and ſo 2439)- 


alſo may the Vicar have againſt a ſtranger 
it he be difſeized thereof, but not againſt 
the Parſon himlclt : as the Book of 13 R. 
2. Fitz. tit. Juriſdiction 19, is; For it 
is agreed in 11 H.4. 12+ That of ſuch 
things as arc annexcd unto the Church or 
Glcab,or for cutting down of the Trees,or 
doing 
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doing of Treſpaſs in the Church-yard, or 
Gleab, the Parſon ſhall have an Aflize, or 
an action of Treſpa(s 3 for that the Right 
and [ntercſt of them is in the Parſon, 
But for the Ornaments of the Church, 
or for the Bells in the Steeple, the Parion 
fail: not have the Action if they be 
taken away, but the Church-wardens. 

If a Seat be fer im the Church , and 
afterwards the ſame be taken away by 2 
ftranger® the Parſon ſhall not have the 
A&won : and the reaſon thereof is, be- 
cauſe the (ame is not hxed to the Free- 
hold 3 bat in ſuch cafe the Action is gi- 
ven to the Church-wardens, or to the 
party unto whom the Scat- doth belong 
and appertain. 

If the Coat-Armour, Pendants of 
Arms, or Scutcheons of Arms of any 
Noble-man, or Gentleman, that are hung 
m the Chancel, or in the body of the 
Church, in honour of the party buried 
there, be taken down, or carried away by 
the Parſon or Vicar, an aCtion will lic 
againſt them by the Heir or Exccutor of 


In Dowtree and the party deceaſed : For theſe are no Ob- 


Dees Caſe,-17 
Jac. Bridgman 
$» 


lations that belong to the Freehold of the 
Church : But ſuch is the Intereſt of the 
Parſon in the Frechold, «nd Gleab of his 
Church , as before is (aid , that he ſhall 
and may have an Aflize thereof : and it 
he be impleaded tm any Action real <> 
the Frechold , he ſhall have aid of the 
Patron and Ordinary. n 
ut 
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But the Free-hold being in the Parſon, 
it hath been much controverted in our 
Books, in whom the Fee-fimple of the 
Gleab of the Parſonage and the Vicarige 
i15- 1+ Some authorities are,and ſome are 
of opimon, That the Parſon hath the Fee- 
ſimple of the Gleab mn him , and that for 
theſe reaſons,viz. 1- They ſay, That a Par- 
{on 15 a Spiritual Corporation, and Lands 
may be given unto him in Frankalmoigne3 
and every gift in Frankalmoigne ſetleth 
the Fee-l1mple in the Donee, and ſup- 
ofeth a Fee-limple to paſs. 2. They : 
he » That the Parſon hath brought a _=_ 4 Jv 
Writ of Right in the nature of a Qud —_ 
permittat oft a Common, and counted 3r-Battaile 13, 
that he was (ciſedin fee & droit, and the © 
Writ hath been admitted good by the 
judgement ot the Court : ſee to that pur- 
pole 31 E.3- Fitz. ©uod permittat, 8. and 
Fitz. Natura brevinm, 50. R. Ser allo 
Temps E. 1. title Duod permittas , 9» 
where a Parlon brought a Qwvd permit- 
tat of the ſeifin ot his predeceflor of E- Vid. g H.$.13. 
{tovers, and counted of a ſcilin in tee, and #7 497 of 
joyned the miſe upon the meer right : Que r0e- 
And it is faid by Paftoy in 8 H.6.24- That tw: of 2 iſ 
a Parſon may joyn the mile upor the [*7/ix broxyght 
meer right 3 If the Parſon dicth, the free- 344? 4 Par- 
hold of the Gleab is. not in the Patron; "mr —_ 
neither can any Actiou be brought tor Patros and Or- 
the Gicab until there be another Parſon : dinary, becauſe 
And it i5 the better opinion of the Book —_— /appo- 
of $ H.6. 24 Thatita Precipe quod red- | 40a 


iu by Force and 


at, WYOg. 


- <w wu —— ooo > 


ee GP 
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dat, or a Scire Faucias to execute a reco- 
very 18 a Writ of Ceſſavit, he ſhall not 
ave aid. 3. They lay, That it the Par- 
fon doth make a Leaſc for his own I:fe 
ot any part of the Gleab, that he hath a 
9 E.3- fs revertion in him; and may be vouched : 
atrum WW. 41d this appcareth by the Book of 9 E.3. 
Fitz. title Aid. 19. Where in a Forme- 
don brought againſt 7. $. the Tenant 
pleaded, That I. was Vicar of the Church 
of $. and made a Leaſe to him for lite, 
and vouched the Vicar, who entred into 
warranty,and plcaded, That he found the 
Church (cifcd of the Lands as parcel of 
id. 9-514: the Gleab of the Vicatige 3 and that 4. 
Tr *" was Parſon of the Church, and praycd in 
aid ot him, and the aid was granted : by 
which calc, (ay they, it appeareth, that 
Voucher and Aid-prayer thall be had a- 
gainft a Parſon. 4+ They lay, That the 
j Fee-limple is in the Parſon, 'and not in 
Vid. Litt. 144+ (1... pitron 5 for that the words of the 
SefF. 64", 4c. Sol : 
Vid. 21 H. 7. Writ of Juris utrum are, Utrum fit libera 
41. Releaſe to Eleemoſyna Ecclefie de D. and not of the 
the Patros a#4 Patron, But notwithſtanding theſe rea- 
Ordinary 70 the ©. nd authorities above mcntioned, 1 
time of Vacati- * 
ox, is e204 Conceive the Law to be, that the parſon 
extinguihmnt hath not the abſolute Fee-limple of the 
of an Anauity : Gleab in him, and at the leaſt, but a qua- 
ee? litied Fee-fimple 3 and that the ablolute 
groſs rempore Fee-timple of it,according to the opinion 
vacationis.7 E. of Mr. Littleton, 15 in abcyance, or in 
4-12. 20 Eliz. 7,h;bus that is to ſay, in the intend- 
ERGE ment, or conlideration of the FE - 
Accs 
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and it was provided, that it ſhould be fo 
by the. wiſdom and policy of the Law, 
that the Parſon and Vicar, who have 
cram animarum, and are bound to cele- 
brate divine Service, adminiſter the Sa- 
craments, and the like, might have ſome- 
what to live upon z and therefore the 
Law provided that the Fee-limple of the 
Gleab ſhould not be in them, but rather 
out of them, that no alteration or diſcon- 
tinuance thereof by the preſent incum- 
bent might be a bar unto the Succeſſors, 
and fo leave them deſtitute without a 
convenient maintenance, And for that 
they could not by the wiſdom and policy 
provided as aforeſaid, alien or dilcontt- 
nue the Gleab-lands \ for any diſcontinu- 
ance did give a tce) it neceſſarily tollow- 
eh, that the abſulute Fee-liumple of 
the Gleab was not in them : Neither 
could the Parlon have or maintain a 
Writ ot Right of Advowlon, or other 
Writ grounded upon the mcer Right : 
which is a maniteſt proot that he hath 
not the abſolute Fee-fimple ot the Gleab 
in him. 


An Aſſiſe of Novel diſſeifir was brought 43 A, 13. 


againſt a Parſon of part of his Gleab- 
lands : he pleaded , That he was pre- 
ſented to the Church'* by the King, and 
prayed an Aid of the King, and the Aid 
was granted : and Aid ſhall never be 
granted to one who hath the abſolute 
Fce-limple of the Lands in him, 


If 


— ——  — 


I 
| 
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dit, or a Scire Fucias to execute a reco- 
very 10 a Writ ot Ceſſavit, he ſhall not 
have aid. 3. They lay, That it the Par- 
fon doth make a Leaſe for his own life 
ot any part of the Gleab, that he hath a 
9 E.3- fns revertion in him; and may be vouched : 
atrum 18. and this appeareth by the Book of 9 E. 3. 
Fitz. title Aid. 19. Where in a Forme- 
don brought againſt 7. $. the Tenant 
pleaded, That I. was Vicar of the Church 
ot $. «nd made a Leaſe to him for lite, 
and vouched the Vicar, who entred into 
warranty,and plcaded, That he tound the 
Church {cifcd of the Lands as parcel of 
id. 9-514: the Gleab of the Vicarige 3 and that 4. 
= '*" was Parſon of the Church, and praycd in 
aid ot him, and the aid was granted: : by 
which calc, fay they, it appcarcth, that 
Voucher and Aid-prayer thall be had a- 
gainft a Parſon. 4+ They lay, That the 
; Fee-{imple is in the Parſon, 'and not in 
pre _— the Patron 3 for that the words of the 
Vid. ng] 7, Writ of Juris utrumare, Utrum fit libera 
41. Releaſe to Eleemoſyna Eccleſie de D. and not of the 
the Patron aud Patron, But notwithſianding theſe rea- 
— wo ſons and authorities above mentioned, I 
ox, is 7004 Conceive the Law to be, that the parſon 
extingai'hment hath not the abſolute Fee-limple of the 
of an Anauity : Gleab in him, and at the leaſt, but a qua- 


-b-poropeog lified Fee-fimple 3 and that the ablolute 


 profitstempore Fee-timple of it,according to the opinion 


vacationis.7 E. of Mr. Littleton, 15 in abeyance, or in 
mw — Nubibus 3 that is to ſay, in the intend- 
mn +D-DAarri . : 
Caſe adjuciged, ENT > OF conſideration of the Law : 


FA and 
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and it was provided, that it ſhould be fo 
by the. wiſdom and policy of the Law, 
that the Parſon and Vicar, who have 
cram animarum, and are bound to cele- 
brate divine Service, adminiſter the Sa- 
craments, and the like, might have ſome- 
what to live upon 3 and therefore the 
Law provided that the Fee-limple of the 
Gleab ſhould not be in them, but rather 
out of them, that no alteration or diſcon- 
tinuance thercot by the preſent incum- 
bent might be a bar unto the Succeſſors, 
and fo leave them deſtitute without a 
convenient maintenance, And for that 
they could not by the wiſdom and policy 
provided as aforeſaid, alien or dilcontt- 
nue the Gleab-lands ( tor any dilcontinu- 
ance did give a tce) it neceſſarily tollow- 
eth, that the abſulute Fee-timple of 
the Gleab was not in them : Neither 
could the Parſon have or maintain a 
Writ of Right of Advowlon , or other 
Writ grounded upon the meer Right ; 
which is a maniteſt proot that he hath 
not the abſolute Fee-fimple ot the Gleab 
in him. 


An Aſfſiſe of Novel diſſeifin was brought 43 Af, 13. 


againſt a Parſon of part of his Glcab- 
lands ; he pleaded , That he was pre- 
ſented to the Church* by the King, and 
prayed an Aid of the King, and the Aid 
was granted : and Aid ſhall never be 
granted to one who hath the abſolute 
Fce-limple of the Lands in him, 


If 


- _— —— — — -- 
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It a Writ of Right be brought againſt 
a Parſon, and after the miſe is joyned 


in he makes default, and judgement be 


Ferrers Caſe, given againſi him upon his default 3 this 


Vid. Lit. {c&. 


646, 


3! H.6. 13» 
y Telvertsn. 


9 Aſl. 3. 


40 K, 3» 27+ 


ſhall not binde the ſucceſſor, but the ſuc- 
ceſlor ſhall have a Furis utrum, becauſe 
the Parſon did not pray 1m Aid of the 
Patron and Ordinary z and he had not 
the meer Right in him to loſe by his de- 
fault 3 and in that c-fe, the Parſon himſclf 
might have had a Writ of Faris wtrum, 
notwithſtanding the bar in the former 
action 3 tor that is his Writ of Right, 
and a Writ of the higheſt nature that a 
Parſon can have. 

. Vicariges were originally endowed out 
of Parſonages, and the Vicar was to have 
aid of the Parſon if he were impleadcd 
for any thing which concerned his Vica- 
rige, and the Parſon was ſubje& to <- 
very charge of the Vicarige 3 and the Vi- 
carige in anticnt time was not cfteemed 
the Tenant of the Frechold of the Gleab 
of the Vicarige, but the Frechold thereot 
was in the Parſon, and the Vicar himlelt 
was not ſuch a Parſon againit whom the 
Lands of the Vicarige could be deman- 
ded 3 neither did any Precipe lic againſt 
him as Vicar, nor could hc maintain an 
Aſſize in his own'name. 

12 E. 3. Fitz. tit. Brief. 256. in an 
Aflize brought againſt a Vicar,he pleaded, 
that he had nothing but as Vicar, and 
demanded judgement of the Writ "—_ 

in- 
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Plainthf (aid , That he was (ciſcd until 

he was diſſeiſed by him, and that it was 

holden, that if he had found the Vica- 

rige {ciſcd, that then it was a good plea: 

But in that caſc ic was holden and agreed, 

That a Vicar ſhould not have an Athze in 

his own game : But yet Linde in 4 E-3. 

title Brief. 704- a Writ of Intrulion was 

brought againſt a Vicar, who pleaded 

unto the Writ, That the Frechold was 

in the Parſon 3 aud notwithitanding that 

plea, the Writ did not abate. But the 

reaſon ot that calc might be, tor that the 

latrufion was a tortious at, and a per- 

ſonal wrong 3. and therctore the perton 

of the Vicar was chargcd thercia and 

therewith : and yct in that calc, the Vicar 

had aid of the Parſon and Ordioary 3 by 

which it appcarcth that the Frechold was 

in the Vicar himſelf , but not the Fee- 

imple of the Glcab of the Vicarige;: Aud _ 

I hold the Law to be , That the Freehold Vi9-7 Briton 

of the Gleab of the Vicatige is in the Vi- (5 cro.2.s. 

car himſelf, and not in the Parſons tor 516,515,518. 

that the poſſcſlions of the Vicar and Par- 7b* Parſonage 

ſon are ſcvered, and every of them ſhall = dfiind? ne- 

have ſeveral Writs concerning the Rights ,,4;4, 14 both 

which do appcertain unto them, and ſhall bave curam a- 

not joyn in one Writ 3 and they ſhall nimarum ; the 

pay their Tenths and other charges liable . yg 

upon theix ſeveral Gleab-lands ſeverally ;,; aAualier. 

by themſelves 3 and the Vicar at this day 

ſhall have and. maintain a Writ of Juris | 

virum againſt the Pazſon , who - the Vi. 40 £325» 
atron 


- —- _- — 
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Patron of the Gleab of the Vicarige fot 
the ſame Gleab: by all which it appear- 
eth unto me, that the Freehold thereof is 
in the Vicar upon his firft endowment ; 
and that for the abſolute Fee- ſimple of 
the Gleabof the Vicarige, the ſame is in 
the Intendment and Conſideration of the 
Law #: Nubibus, as the Fee-fimple of the 
Gleab of the Parſonage, as in Caſe of the 
Parſon, as before is. ſaid. 

Before I conclude this Chapter , it 
will not be impertinent concerning the 
Right of Patronage to-determine a Ques 
ſtion- made in our Books, which is this,, 
viz. If there be a Parſon and Vicar cn- 
dowed in one Church, and the Vicarige 
becomes void, who ſhall be (aid 'to be the 
Pafron of the Vicarige ? whether the 
Patron of the Parſonage, or the Parſon ? 
In 17 E.3- 51- Some of the Judges are of 
Opinion, That the Advowſon of the Vicas 
rige doth appertain to the Parſon others 
that it belongeth to the tirſt Patron : and 
the Court is divided in opinion , Mic. 
16 E. 3. Fitz. Qu. Imp- 145, by Par- 
ninge and Hill, they encline that it is in 
the Patron ; for there they (ay, that the 
Ordinary cannot make a Vicar without 
the Aﬀent of the Patrov. 5 E. 2. Qu. 
Imp. 165. puts the Caſe, that although 
the Vicarige be endowed with the Afſent 
ot the Patron and Ordinary, yet the Ad- 
vowſon of the Vicarige doth remain 1 
the Parſon , becauſe the ſame is _ 

0 
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bf the- Advowſfon- of the Farſonage. 

'6 E. 3. Grants 56, it was a Que- [Lars pF 
ion, it by the Grant of the Advowlon ,, , 2. Ju- 
of the Church, the” Advowſon of the riidi&ion' ig. 
Vicarige did by-pais 3 and there 1t is ſaid 15 E. 3. 
by $zoxe, that it doth pals as incident to =— defaults 
the Parſonage. ; 

In Mic. 31 Eliz. in Co. B there:was Mic. 31 liz. 
a Caſe between Aſbgell and Dennis, which C+ B- 4fogel 
was this, viz. The King was ſeized of I 
the ReQtory of D. and of the Advowlon 7x. Reports, 
ot the Viearige ot D. and y his Letcers Rep. 1,p. 191; 
granted to I S. Recturiamt preditiam cum 
pertanentizs.ac etiam Vicariam Eccleſie pre- 
dit. In that Calc, itgwas rclolved by all 
the Juſtices of the {a1d Court, That by 
thote -words, the Advowlon of the Vi- 
carige did not paſs : But if che King had 
grauted  Eccl.fiam ſnam de D. the Ad- 
vowlon ot the Vicarig: had paſled, 

Tr. 29 Eliz. C. B, Sir Tho. Grge-and 
Dattons Calc.Leon 3'p 195. the King {ci 
ied of a Mannor to which an Advowſon 
is appendantzthe King grants the Mannor 
with the Advowſon to 1. $. Reſolved, 
the preſentment did not pals, though the 
King by his Prerogative may grant 42 
thing in: Action. Vid. 13 Eliz. Dyer 
390». ACC. 

31 H6- 13, and 14. by Hengifton, T he 
Parſonage and Vicarige arc all but oue, 
and he who is Patron of the Parſonage, 
is Patron of the 'Vicarige 3 and Forteſcxe 
there doth agree the ſame : But porwith- 

N ttanding 
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2.4 E. 3. Qu. 
117 P-22. 4 
ive Vicarnge 

id, althr';b 

? Parjon vc 
ad: a Pill, 
vt be jr pre- 
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ſtanding thoſe Authorities, I conceive hiſt, 
that de jure, the Parſon is Patron of the 
Vicarige,un'icis upon the Endowment by 
the Ordinary it, be otherwiſe provided 2 I 
and fo faith Mr. Fitzherbert in his N. B. f |S 
33- that the prclcnration to the Vica MN | -. 
xige doth belong unto the Parſon of wy) 
Common Right, if it. be not otherwile _ 
agreed unto. 2 H. 3, Grants' 8g. and 

Perkins 123. If a man grant by Fine the þ 
Parionage, favivg the preſentation to the BY 
Vicarige, it15 a gocd ſaving, andthe Par- 
{on ſhall preſent when the lame is void. 2. 
Common Experience is, that where there 
is an Appropriationand a Vicar endowed, 
that the per{ons to whom the Appropria- 
tion was made, were always accounted 
Patrons of the Vicarig?. And 50 E. 3. 
26. an Abbot who hay an Advowlcn ap- 
propriate, upon which there was a Vica» 
rige endowed, did preſent unto the Vi- 
carige : wherewith agrecth the Book 
17 E.2. ©4.Imp. 178. 3+ It is manitelt by 
reaſon ; tor as the patronage of the 
Church doth appertain unto him who was 
the tirfi Founder of the Church, and en» 
dowed the ſame with. Lands. Note : 
Paſc. 4 Fac. m B. K. iv Green and Anſtins 
Caſe, acc. quod modo ſequitur, That the 
pryment ot Tythes to the Parſon is adil- 
charge (ufficient againſt the Vicar 3 be- 
cauſe of common right all Tythesareduc} __ ' 
to the Parſon, wars. 1 Vicarige is derived Cul ; 
out 'of the parſonage, ſoa5 no Tytluabe þ 
ong 
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long to the Vicar, but only by Endow- 
ment, or Preſcription, Tel. 86. So in re- 
gard' that the Endowment of the Vica- 
rige is taken out of the Parſonage, and 
oat of the eſtate of the Parſon, and if he 
b: impleaded of his Gleab, he (ſhall have 
aid of the Parfon : and alfo it- the Vica- 
rige be diminiſhed, the Ordinary may 
increaſe the Endowment of it out of the 
Parſonage, as the Book of 31 H.6. 13: 
IS 3 it 15 but reaſon that the Parſon have 
the patronage of it. M. 7 Fac. Staffords 
Caſe. Lea 14+ It a Vicarage be Endowed 
out ot a Parlonage , and the Parlonage 
becomes poor, and not ſufficient to main- 
tain the Parſon, and the Endowment of 
the Vicarige be united or appropriated to 
the parſonage, by the partics who have 
Interelt in the (ame , and the Parſon 
hndes one to ({crve the Cure, the Endows- 
ment of the Vicarige 15 thereby deſtroyed, 
and a preſentation to the Vicarige is void, 
and will not carry the firſt Endowment. 
Again, the Vicar 15 Subſtitute ro the Pars 
fon, and his Endowment at the hrſt cis 
ther of Lands or other things was onely 
S a maintenance tor him, in othciating 
the Cure for the calc oft the Parſon 3 and 
alſo that it belongeth to the Parton to (ee 
that there be a ht able and honeſt ng 
of whole Care, Ability, and Learning he 
may be aſſured, ſufficient to Officiate the 
Cure 3 Therefore it ſtandeth- with- good 
reafon, that the Parſon be his Patron, and 

| N 2 pre» 
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preſent ſuch a one to the. Vicarige as 
(hall be ſufficient, and of ability to ſerve 
the Cure : And therefore , notwithſtan- 
ding the former Authorities, I conceive, 
that the Patronage of the Vicarige doth 
de jure belong unto the Parſon, and not 
co the fit} Patron of the Parſonage Ap- 
propriate. 
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CAP. XXIV. 


———x 


t | of Uſurpation, and where the 
Same ſball put the Rightful Pa- 
tron out of the poſſeſſron of the 
Church,or his 4dvowſon z where 
not. 


red the Rights of the Patron and Or- 
nary,and of the lIacumbent, and what 
remedy the Incumbent hath, it he be 
ouſted , or difſcized ot his Church, or 
Gleab-Lands. Let us now return to the 
—- | Patron, and {ce by what, and whoſe a&ts 
the Patran may be ouſted of his Advuw- 
ſon, or preſentation to the Church. I (aid 
before, that Patrons might be put out of 
their Advowlons by Ditſeizins, Diſcon- 
tinuance of the Mannors or .Lands to 
which the Advowlons were Appcndants, 
and by Ulurpztions, of Diſſcizins, and of 
the Diſcontinttance of the Mannors and 
Lands, and where the Patron (hall pre» 
(ent before his entry, or that he re-con- 
tinueth the Mannors, &c. I have (hewed 
in a form:r Chapter. I (hall in this (et 
out and declare where an Ulurpation 
ſhall put the righttul Patron out of the 
pofſcſhon of the Church, or Advowſon 
where not. 


] Have in the former Chapter conſide- 
1 


N 3 Uſnrpa- 
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T7 Uſurpation is where a ſtranger who 
hath no title to the Advowlon, the be 
Church being void, doth preſent his Yr: 
Clark to the Biſhop or Ordinary, and tis 


the Ordinary doth thereupon admit and p3 
jnſtitate che Clark - preſented to the in 
Church which is then void ; this pre- tic 


ſentation is a Ditturbance and Uſurpa- w, 
tion, and doth put the Righttul Patron ot 
out of the pofl. ſion of the Church. And tic 
this appeareth by the Statute of Weſtm. Cl 
2. Cap. 5. Cum aliquis jus preſent andi nou K 
habens , preſentaverit ad aliquam Eccle- alt 
fam, cujus Preſertatus fit admiſſius. Fof be 
no man can be put -out of the poſſeſſion 
of an Advowlon , but upon Adnnfſion 
and Inſtitution, upon a preſentation only. 
For if a Bithop doth Collate unto the 
p Church without title, and his Clark be 
Inducted, this doth not put the Righttul 
Patron out of poſſc{lion, as it ' was ad- 
judged, Mic. 30 Eliz. in Co Banco, in 
Fourdens Caſe : For that it ſhall be taken 
14 H.7- 2-2» gnely to be proviſionally made for the 
Celcbrativn of Divine Service, until the 
Patron doth preſent. Vi4, M. 21 Fac. 
Dalton and Biſhop of Ely*'s Cale, Relol- 
ved , If a Biſhop (uftcr an Ulurpation, 
and dies, the Succefior may procure a 
TG uzre Impedit 3 and (o if a Biſhop pur- 
chaſer of an Advowlſon ſuffer the Uſurpa» 
tion and dirs, the Succeſſor ſhall have 
a Quare Impedit. Lea 80+ Cro- 2 part, 
the lame Caſe, | 
| Paſc, 
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Paſc. 3o Eliz. in Co. B. in the Cafe Paſc. 30 Et. 
bet wecn the Queen and the B1thop oO! = _ 
Drk,, it was holden by all the Jultices gjhop of 
ties > Trat Collation cannot gain avy 745 calc. L0. 
patronage, and cannot be an Uiurpation Rep. _ 
inthe cale of a common perſon 3 & for- | yn 
tiori, not againſt the King ; and there It 74, 94m and 
was laid, that Collation was the giving Bucks Caſs 
ot the Church to the Parſon 3 Pretenta- © 742% 256 
tion 15 the offcring of the Parſon to the 
Church : And vid. 35 H. 6. 61. The 
King may ga a preſcenment, by wrong, 
although he may not prop<rly be 1aid 10 
be an Ulurper or a-D:ſ{cizor. 

At the Common Law, every preſenta- 
tion tothe Church did pat the Kighttul 
Patron out of poſſcſſion of it, and put 
hin to his Writ of Right of Advowion3 
whether the preſentation was by title, or 
without title : and theretore at the Com- 
mon Law, it 4. bcing f(cizcd of a Man- 8 E.2.Qu. Im- 
nor to which an Advowſon was appen- Pd: 158. 
dant, had levicd a Fine thereof to B. and 
his heirs, and afterwards the Church had 
become void , and A. had attcrwards 
preſented by Ulſurpation his Clark tothe 
Ordinary, who had been admitted , In- 

{tiruted, and Indudtcd 3 this ſhould have 


by the Uturpation put him oat of pol- 
N4 (hon, 


18; 


45 E- 3: Qu, 
Imp. 139» 


Coob 1 part 
Inſtir, 233. ; 


43 E.3.15. 


- 


{fſon, which 15 the principal matter of 
title; And ſo it was, if 4. had recove- 
red againſt B. an Advowton jn a Writ 
of Right of Advowſon, and had haal 
Judgement, and afterwards the Incum- 
bent had died, and B. by Uſurpation had 
preſented his Clark to the Church, who 
had been admitted and inſtituted, and 
afterwards B. had died, this ſhould 
put A. out of poſſcflion , and the heir of 
B. ſhould not have been bounden by the 
Judgement, cither in blood or cftate but 
he ſhould have preſented : and the rea- 
ſon of both the (aid cafes was, becaule 
every preſentation did put the Lawtul 
Patron out of poſluflionz and theretore 
albcit in both che {aid caſcs, the Uſurpa- 
tion was beture Execution : yet the 
Righful Patron was thereby put. out of 
poiſcfſion of his Church , and the Ufſur- 
per had gaincd- the inheritance of the 
Advowſon thereby, and the preſentment 


of the Righttul Patron pro bac vice, lolt 


for ever. 

At the Common Law,it an Uſurpation 
h1d been made upou an Intant, or a Feme 
Covert , they had ben put out of pot- 
kilion, and had been pur to their Writs 


$© E. 3.13. b. of Right ot Advowlon 4 and the reaſon 


chereot was , becaule (it was (aid } ric 
Incumbent came in by judicial at of the 
Ordinary, viz. by Admiſſion and In(ti- 
tutionz and it was preſumed, - that the 
Ordinary would not have done any 
$ | Wrong, 
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wrong, or have affented to any wrong 

to have beer done , ' which might be to 

the prejudice of the Church : and fo it 

was, it they had purchaſed an Advow- 7 35 2.5.60, 
ſon, and an Uſurpation had not been —_ 3- Ws 
upon, them during their infancy or co- , x. 3.0. 
verture, it had put them oat of poſſeſſion, 43 E. 3. 15. 
and they had not been helped by the 

Statute of Weſt. 2. cap. 5- But F. B. 34. 

S. otherwiſe it 15 if the Femme have the Ad- 

vowlſon by Silvene, Burt yet at the Com- 

mon Law, 1f one had ufurped upon the ,, 
poſſ. (jon of the King, and his Clark had tp. 1 - WV 
been admitted, Inftituted and laducted, Cook 5 part, 
this ſhauld not have put the King out of i* Bowelts 
poſ.flion of his Anvowſon , by reaſon ——_—_ 
Nullum tempus occurrit Regi by his Prero- 

gative, but the King might have reco- 

vered his preſentment 1a a Quare Impe- 35 x, 6, 60, 
dit brought by-him , tor that the King 

was not bounden by the pl:narty , and 

alſo b:cauſe that the words of the Sta- 

tute of Weſt. 2. are, per fraudem & negli- 


i125 


gentiam : and lo the King out of the taid 


Statute ; And yet in ſuch caſe without a 

ure Impedit tixſt brought, the King 

could not have removed the Incumbent Trin. 4 Jac. in 

out of the Church. B.R. the King 
A Writ of Error was brought in B, R. 90d champions 

to reverſe a Judgement giveu in a Dare —_ OY 0 

Impedit in the Court of Common Plcas : fn on 

The Queſtion there -was , Whether a Tr. 4 7a. The 

a Double Uſurpation ſhould put the King King and 2a- 


, thews Caſe ad- 
out of poſkflion of his Advowſon, and judged, accor- 


Put dingly, 
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put him to his Writ of Right of Advow. 
ſon 3 it was there adjugged, that jt w2s, righ 
And-now Exror was bronght, and th: | and 
Error was afligned in the Matter of Law ; £ mon 
and after many Arguments and Motions Qua 
made,it was refolved ia this caſe that rhe £] NO $ 
King might maintain a ©ware Impedit ; IN 1£a4c 
for that he hath ſuch a priviledge, that as If be « 
he cannot be put out of the Inheritance of | Wri 
his Advowſon, unleſs by his own grant, I bave 
ſo he cannot be of an Advowſon : But I ſon 
an Uſurpation and Plenarty upon it ſh41l | that 
binde as to the poſſeſſion, unti} he-xemove I «Ile 
the Incumbent by a @ware Impedit 3 and IN by \ 

38 Eliz, C.B. fo ir was ſaid it was adjudged, 38 Eliz. | grou 
_— _ in Huſſies caſe: and although it was (aid I not 
ports 421, the and objected, that in Yardleys ca(e, Paſe. NY 24 
Caſe. 25 Eliz, in Co. B. tt was adjudyed, that £ vide 
Paſc. 25 Eliz. by two Uſupations the King might b: put £Þ But 
C.B. Tardleys SS P 
ao out ot poſſeſſion, and put to his Writ of I teal 
Right of Advowſon : it was (aid to that I ſurp 
caſe, that the Record did not mention © mi 
any induction upon the ſecond preſents 
47 E 3. 4 b. ment, fo as there _ not any Plenarty 
ACC. againſt the King, And Popham and Tan- 
5 rm * field Juitices faid , that os well remem:- 
Caſe in Arder. bred that the (aid Tardleys caſe was well 
(oxs Reporrs81. argued,as if there had been an InduQion; 
' Vid.Tri.q. Fac. But inthe caſe at the Bar, it was agreed 
Tn KR. Ihe by all the Juſtices, that the ſaid Double 
pions Caſe, Uſurpation ( if it was ſuch ) ſhould not 
2 Cr. 123. put the King out of poſleflion':; and} wer 
thereupon the Judgement. given in the turn t 
faid caſe in the Court of Common Pleas Þ #4! 


was Reverſcd, It 
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ow. | 1t the King hath an Advowſon in the Stanfords Pre. 
vw 25, I right of his Ward, and a (tranger uſurps 198+ fol. 32. 
the £ and preſents, and his Clark is in by tix 
aw; | moneths before the King brings his 
10n3 Nuare Impedit, yet this Plenarty IJ be 
che © no good bar againſt the King z and the 
dit; £ 1caſon thereof is, becaule the King ſhould 
atas be otherwiſe without remedy : For a 
ce of BY Writ of Right of Advowſon he cannot 1 
-ant, © have, he having an eſtate in the Advow- 1 
But £ fon but as Guardian z, and- therefore in 
(411 ©] that caſe Nulbum tempus occurrit Regj : for 
nove © «fe a ſtranger ſhould hold a thing onely 
and by wrong, againſt him , without any 
liz, ground ; yet in that caſe the King ſhall 
 Gaid not put out the Incumbent without a 
Paſe, Quare Impedit brought : For (oit is pro- 
that Þ vided by the —_— 13 R. 2, caps 11- 
- put EY But it the King hath title to preſcar 
Ag” reaſon of Lapſe, and the DE ring —_—_— 
that Þ ſurp, and preſents his Clark, who is ad- caſe. 
\tion Y mitted, Inftiuted and Indu- 
ſent  Red,and then dieth, the King Note : M4-32.Eliz.C.B.Leon. 
arty | in ſuch caſe hath lot his pre- ,f; F- Gl rar an : 
Tan- £ ſentation, and ſhall not have. / the HJreen dard Ante ts Y 
nem- f the (ccond preſentation by his preſent by Lapſe, aud ber 731; 
well & Prerogativez for there Tem- ; ant” ups by preſenting, 
. . . as 105. : 
ton; | pw occurrit Reg © and the 7," is ſock Cale. fa Quar . 
reed] Kings intereft was {pecially 1mpedir be brought againlt 
2able limited, and the 1x moncths the Dutens Preſentee, and hs 


1 not was the ſubſtance of his title. {4**b 5 incumbency by ill 
f OO fleading (as he may do, as 

anc well as by Reſignation or Deprivation ) Reſolved the ſame ſhall not 
n the | tarn to the Advantage of the Lngen: for where ber Clark is once Indy- 
Pleas | fed,the Queen bath no more to do:otherwiſe where the Yuten is Patron. 


Upon 


Coob 1 part, 
Inſtiz. 249» 


Pi1.29 F.3 24+ 
22 E. 4-4 
12 H.8.1.n 
Kellow ay. 

6 F. 3. Is 
1" 39. JCcc., 
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Upon prefentation to an Advowlon, 
the interett of the preſcoror is to be conli- 
dered : For 1n ſome caſes. an Uſurpation, 
although it ſcemeth to be by Uſurpation, 
{hall not put the rightful Patron out of 
poſifſion : and therefore if a man be 
{erred of an Advowlon in Fee, and grants 
three Avoydances unto one min, one at- 
ter the other, an4 the Church becomes 
void, and the Grantor him{clf preſents 
his Clark, who is admitted, Inſtituted 
and Inducted, and afterwards the Church 
doth become void again , the Grantee 
{hail preſent to the ſecond Avoydance, 
for that he was not put out of poſſkſon 
by the hrft preſentment 3 for the Grantor 
had th: Frank-tenement and the Fee of 
the Advowlon in him, ſo that he could 
not. mike any Uſurpation, to gain any 
eſtafc to put the Grantee out of poſſciſion ; 
and alſo.m reſpect ot the privity of the 
contract betw:xt the Grantor and the 
Grantee, the preſcntation of the Grantor 
upon the firlt Avoydance , though it 
ſeemed to be a kinde of Uſurpation, yet 
the fame did not put the Grantee out 
ot the poſllſhon, or the "intereſt which 
was -1u him * of the two latt Avoy- 
dancc 5, 

It cwo Coparceners be of an Advowſon, 
and they make compolition to preſent by 
Turns, and the one of them doth uſurp, 
and prelents in the Turn of the other ; 
this ulurpation doth not put the other 
out 
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out of poſicſlion. And fo it is, if two 35 4.8. Br. 
joynt-tenants. be ot an Advowlon, and 370: 

the one preſents his Clark, who 1s Inſti- 17 3 3-37-b. 


E.3. Dat- 
tated and Inducted, this doth not put ry; Sm 
the other out of poſſeſſion. ment, 11. 


In 20 E. 3. tit. Qx. Imp. 63, there : A Jo BBs 
two joynt-tenants were of au Advow- © ee 
fon 3 and one of thera brought a ware hols 3 cr0.48. 
Impedit againſt the other : and counted 1: and 53, \ 
of an Advowſon in common betwixt 
ther. It was there ſaid by Scbard, that 
this Writ will not lic, but an Afizc of 
Darrein preſentment doth more properly 
lye : But it that Caſe it was agreed, that 
the Defendant could not have a Writ to * 
the Biſhop 3 becauſe he did not make title 
to the Advowlon. 

But 1n the Caſe which before is put, if 7; x1 H.4. Du, 
the joynt-tenant that preſented dieth, his Imp. 119. © 
preſentation ſhall ſerve for a title in a 27 #% 8-17. 
Duare Impedit brought by the Survi- © 
VOr. 

If an Advowſon be granted to one for 
life, the remainder to another in Fee , 
and the Tenant for life dieth, and after- 
wards a ſtranger uſurps., and the fix 
moneths pals, in this caſe he in the re- 
mainder wgs without remedy by the 
Common Law:for that he could not have 
a Writ of Right of Advowlon : for that 
Writ was, not maintainable but of his 
own poſſeſſion,or his Anceſtors ; and an 
Aﬀſize of Darrein prefentment, or Quare 
Impedit he could not have, becauſe the 


—_—_— NR o—_ —— 
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ſix moneths were paſt : and (o although 
he had the Right of the Advowſon in 
him, yet this uſurpation ſhould have 
bounden him, and gained the poſleflion 
from him, for that he had not any action 
for the recovery of his Right : and ſo it 
was if a Tenant forlite of a Mannor to 


which an Advowſon is appendant had 


Videq3 E«3+25- 
By Mowbray. 


ſuffered an uſurpation, and the Tenant 
for life died, he in the remainder had no 
remedy for this uſurpation : And al- 
though the words of the Statute of 
Weſtm. 2 cap. 5. axe, Habeant eandem 
attionem & reewperationem per Breve de 
Advocatione poſſeſſorium, qualem haberet 
ultimus Anteceſſor 3 Yer at this day, I do 
conceive the Law to be, that they thall 
be aided by the Statute of Weſtm. 2- not- 
withftanding this ufurpation upon the 
Tenant for life. 

7. R. 2. Statham. ©u. Imp. 34- it was 
admitted for Law, that it a Tenant for 
life ſuffereth an uſurpation, he in the Re- 
verſion ſhall avoid it after the death of 
the Tcnant for life ; Notwithſtanding 
that the Book of Mic. 16 E. 3- Q#. In: 
67. is, that a Purchaſer fhall not a- 
void a preſentation had *againſt his 
Feoffor. 

45 E. 3+ by Finchden, if a ſtranger v- 
ſurpeth upon any Tenant for life, and at- 
terwards the Tenant confirms his -eliate 
in Fee, and the ſtranger preſenteth two 
or three times, and the Tenant = - 

ita; 
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dicth ; and afterwards the Church be- 
comes void, I ſhall preſent 3 and upon 
any difturbance I ſhall have a S#are Im- 
pedit z tor the Statute of IVeſtm. 2. being 
made tor to ſuppreſs wrong doing, ſhall 
be taken largely . and (o it was adjudged 
in the Court of Common Pleas, Paſc. 14- 
ae. Rot. 1030. in the Loxd Stanhope 
Jas Willams ary where the calc = = —_ 
That a Prior did grant the next Avoy- C0. B. Lord 
dance, and the Grantee ſuffered an uſur- — _ 
pation 3 and it was adjudged, that the © a6: 
Prior himlclt might have been aided by 
the Statute of Weltm. 2. cap..5- and had 
a Duare Impedit , and lo was the Law 
taken to be tor every Lefice upon an us 
lurpation had upon his Leffor. 

And vid. 44 E.3. 2 Imp. 134+ by 44 f. 3. 9s: 
Belknap and Finchden : it one be Te- 4". 134. 
nant tor lite oft an Advowſon in grols, 
and a ſiranger preſents, and Tenant for 
life corhrms it, and then the Tenant for 
life dieth, and the Church becomes void 
again ;* he in the Reverſtion may have a 
Quare Impedir. 

Again, the time of an uſurpation is 7 R. 2 Dar. 
alſo couliderable 3 it an uſurpation be £79 2: 
had upon one to an Advowſon in the wm 
time of War, this uſurpation doth not 
put the Rightful Patron out of poſſeſſion, 
although che ivcumbent be inftitured and 
inducted in the time of peace ; for the 
Law xc{pecs and looks back upon the o- 
riginal at, which is the Prelentment 3 


and 
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and the ſame being in time of War, the 
War doth not onely give priviledge to 


thern which be in the War, but to all 


others within the Kingdom 3 and therc- 
fore although that the admiſſion and in- 
fiitution be 1n time of peace, yet the pre- 
ſentment being in time of War, the 
" {ame doth not-put the Lawtul Patron 
out of poficfiion : So it an ulurpation be 
9 E.3.16.acc. upon an Abbot, or Biſhep, (ſede vacante ) 
this uſarpation ſhall not prejudice his 
Succeflor, but that he ſhall have a Qware 
Impedit, and thercupon ſhall remove the 
incumbent, and (hall prcfent z bur if 
ſuch an uſurpation had been in the time 
ot his predeceſſor, this thould have put 
the Succeſſor out of poſlcfhon, if the 1ix 
moneths' were palt, M-. 37 Eliz. in Be- 
verly and Cornwalls Calc. Cro. 3 par. 44 
Upon every Recovery in a-2#are Impedit, 
he that comes in peadente Lite, ſhall bc 
removed : Via. Palc. ,36 Eliz. B. R; 
Cro. 3 pat. 324+ -Pipe and the Queens 
Caſe, acc: 
s H.s.3. acc, If the Patron of a Benefice be Out- 
3 R. 2. Fitt. lawed, and the Church doth becdme 
2s; Imp. 200: ygja, fo as the title of preſentment is 
> vale. 29. come tothe King in regard of the Out- 
Eliz.in Co. B. lawry , and a ſtranger uſurps upon the 
z:verley and King, and the fix moneths paſs, and the 
Corrwals cale. King brings a Quare Impedit and removes 
ACC. L201. Is : . 

53, the incumbent, now is the Advowlon 
Vid. Moor 241-re-continned to the rightful Patron 3 - and 
the ſame cale« the yfurpation whilelt the title was in the 
King, 
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King, did not gait the inheritance of the 
Advowlon out of the Righttul Patron, 
but that he after the Outlawty reverſcd, 
or pardoned, may preſent, if the Church 
doth become void. « But yet the Righttul 
Patron may deſtroy his own title,and give 
away his rig\ut unto an Uſurper by his 
own at, and make the preſentation by 
the alurpation good : as if two men pre= 
fenr by uſurpation to a Church, and 
th.ir Clark be admitted, Inſtitured and 
Inductcd , the Patron may releaſe his 
right in the Advowſon to one of them, 
and thercby deſtroy his own title, and the 
fame 1s good, and as to. the preſentment 
ſhali enure to the Clark of them both, 
and (hall enure to ctabliſh che Clark in 
the poſi. lon of the Church 3 for that 
the Clark comes in not meerly by wrong, 
but by admiſlion and inftitution of the 
Ordinary, which are Judicial and Law- 
tul ats * and in ſuch caſe he to whom 
the releaſe was" made, ſhall not now put 
out the Clark, although he hath now ber- 
ter title to the Advowlon : But the Clark 
thall be now ſaid to be in by them both, 
and his title good, by this releafc of the 
rightful Patron, 
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CAP. XXV. a 
k 
What Remedy the Patron hath to re- ; 
cover his Advowſon, or Preſent- 5 
ment upon an VUſurpation. And p 
of the Writs of Droit de Ad- 
vowſon, Aſſzze de Darrein Pre- MW t 
ſentment, ad Yuare Impedit. ; 
] F an Uſurpation be had upon the Pa- | 
tron of his Advowlſon, or if he be di- 
fturbed in his preſentation, the Church x 
being void,the Law hath provided ſeveral N 
Writs and Remedies tor the recovery f 
the Advowſon, and for the removing of | 
the incumbent : The Writs which the ; 
Law hath given to the Patron, is either n 
a Writ of Right of Advowſon, an Aﬀſize b 
of Darrein preſentment, or a Quare In- 
pedit 3 the firſt is a Writ for the Reco- v 
very of the Right of the Patronage, the 
other two are Writs concerniog the pol- , 
ſeſſion. b 
7. Eliz. 3. 246 43 E- 3. 15- 43-ALM 
21 19H. 6. 20. 22 E. 4 9. If the N 
Purchaſer doth never preſent, but ſuffi - * 
an Uſurpation, and the Incumbent of the py 


Uſurper is in by tix moneths, he hath loſt 
now his right of Advowſon, and th: 
ſame is become remedileſs ; But it ; pr 

Pur 
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Purchaſcr do preſent once, and at the 
next Avoydance a ſtranger doth preſent, 
and his Clark is in by fix moneths 3 his 
tight 15 not gone : for although he cannot 
have a Quazre Impedit, yet he may have 
a Writ 0: Right of Advowſdn. Tr. 13 
} ac. io Harris and Auſtins Cale. By Dod- 
dridge Juſtice. Bolſtr. 3. part. 40- 

Mic. 13 Fac. in Co. B. it was hold:n, 
thacit a wan doth preſent by uſurpation 
to my Advowſon within the fix moneths, 
I may have a ©zare impedit : But after 
the fix moneths paſt, 1 am put to my 
Writ of Right of Advowlon : fo if one 
uſurp:th upon the King, the King is puc 
to his Quzre Impedit within the (ix 
moneths, and upon a double uſurpation, 
he is put to his Writ of Right : @wxre 
this cate, for tha! 15 contrary to the Re- 
ſolution of the Faltices: in the caſe be- 
tween the King and Champion, which 
before ride in che precedent Chapter. 

The Writ of Right of Advowſon, is a 


195 


Writ of the highclt Nature that the Pa- Y: Gl2z. H.6, 
tron can have : it is ſuch a Writ whercin ©P-17-lib.13- 


he may try his Right cicher by Battail or 


by Grand Aſlze:and it lyeth only for him 


who hath a Fee-fimple in the Patronage, 
and doth not lye for him who hath but 


_ only an eſtate in tail, or any other infe- 
four particular eſtate. 


If a man hach an Advowſon to him 
and the heirs of his body, and for want 


of ſuch iffue, to the remainder to him 


O 2 and 


Ca.20 z42 on aca 


F.B. Cook; 
2 part, Initie, 
335.35 Ho, 
10-25 H.8. 3, 
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and his heirs, if an uſurpation be had up- 
on him,he thall not have a Writ ot Rigit 
of Advowton, and recover the limple : 
and that appeareth by the Book ot 4 E. 
3+ 48. by Wilby, where ſuch a Tenant in 
tail brought a Writ of Right, and recove- 
red but an cltate in tail ; But yet fuch a 
Tenant in tail may have an Aſﬀſize of Dar- 
reza Preſentment, or a Dxare Impedit at 
his Election. 26 H. $. 3. by Knightly, A 
mar: thall not have Droit de Advowſon, it 
his Clark be not Inducted. And in this 
Writ the Plaintiff muſt count either of 
his own poſſcflion of the Advowſon, or 
25 ©-3*54-* of the poſſi flion of ſome of his Ancefiors. 
r.2. rirz. £0T if a manpurchaſeth an Advowſon to 
33 Drelent. Dim and his heirs, and afterwards the 
ment.5.acc. Church becomes void, and then a ſtran- 
M.25 £.3-$4- ger that hath no rght to preſent, preſents 
—_ to the Avoydance, and his Clark be m- 
ſtituted and induqted,and afterwards the 
Church doth become void again, there the 
purchaſcr by this uſurpation is put out of 
p>ſ.ſhon of the Church , and «cannot 
maintain a Writ of Right of Advow- 
{on , becaule therein he cannot Count of 
his own poſicſſion, or of the poſſeſſion of 

apy of his Anceſtors. 
$4 H.6.15.b. There is ſome difference in the form 
and frame of the Writ ot Right of Ad- 
vowion. For it is to be known, that there 
15 Advocatio Medietatis Ecclefie , and Me- 
dietas Advocationis Ecclefſie. Advocatio 
Medietatis Eccleſie is, where there be two 
Patrons 


21 E.4-1. 


r9 H.6.35, & 
» 4O-ACC. 


ners 
{ener 
dit u 
Writ 
Ecel, 
ICON 


vocat; 
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it 

2 Patrons of one Church, anJ each of them 

'2 hath right to preſent a cveral incumbent, 

[N one fo the one moyctie of the Church,and 

e- | andthe other to the other moyetie there- 
2 ot z and theretoxe m (ach caſe, it an u- 


_ lurpation be had upoa any oac of them, 
at or he bedilturbed 1 his pretentment, he 
A (hall have his Writ de Advoceatinire Me dic- 
\if Il tatis Eccieſie ; or Duare Impedit prefen- 
his Wl tare ad \Medietatem Ecclefige. Bur Mecdict is 
of | Advocationis Ecelefie is, where two cor 
or | p-rceners be of an Advowton, an4 they 
IS» make compolition- to prei-nt by Funs 
to I here cach of them in crugh bach a right 
che bat unto the moyerie of the Church, tor 
\n- I {bat ther: is but one incumbent of the 
nts © fame; And if one of them be to bring 2 
in- WW Writ of Rigic upon an ufurpation, the 
the Writ mult be, De Medietate Advocations 
the Wl E:oiefte's Burt it one ot the lard Coparce- 
- of WI 145 at et Thrn be difturhcd in her pic ; 
not I (cnement, (he may bring a DQuare Impe- 33 2.5.12. & 
»w- I 4# upon the fame diſturbance 3 and the Fonts, 
e of [Writ ay by Qx re Impedit preſentare * whe 
a of I Ecclefiam : tor that UVamages arc only 
rccovetablec in the ©#.re Impediz 3 and tne 
Writ 15 n0t grounuca upon the right of 
Ad- the Patronage 5 and yer althougn the Cink 5 part, 
here Writ be g..ncral preſentace ad Eccuftom 5 19%. w 1.408 
Me- © Y<* matt the Count or Declaration bc ipc- Cale 
cial according to her Tile. 
wo Note '33 He. 6. 12 & 36. by Priſoit, a 
man cannot ave a Quare Impedit de Ad- 
vocatione Medietatis, or de Medictate Ad- 
O 3 U0e ae 
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pocationis > Forif two have an Advowloy 
in Common, or Jojntly, and one preſcnt- 
eth, the other hath no remcdy , becauſe 
that the preſentrnent is but a perlonal 
thing which is entire ; And if two Pa- 
trons make 2, Conſolidation, or an Union 
of two Churches, if one be ditturbed, he 
might have his Qzare Impedit ipſum Pre- 
ſentare ad Eccleſiam, and not ad Advocati- 
onem Medietatis Eccleſie, Or ad Medietatem 
Advocationis Eccleſie. 
If there be two Patrons of two Chuxch- 
es adjoyning, and the incumbent of one 
of the Patrons demandeth Tythes in the 
Y. Cook 2 par. Spiritual Court againlt the incumbent ,of 
ret eyr the other ; and the one ot the Patrons 
23 SR br. ſueth a Writ of Jdicavit to ſtop his pro- 
Droit at yetlo. ceedings there, becaule the right ot the 
8.acc, Patronage cometh in queition ; In that 
caſe, the Patron of the Clark prohibited 
may have a Writ de Retto de Advacatione 
Decimarum,'in this Form, viz. Precipe As 
quod reddat B. Advocationem Decimarum, 
Medietatis, tertie , quarte partis unins 
Carucst terre, GC. 
FRO Aſſize of Darrein Preſentment, or A(- 
4 2.2. Bos 
Bra'ton lib 4. iſa ultime Preſent ationis, and Quare, Im- 
245,2479- pedit, are grounded upon the poltſclhton, 
Fleta, lib 5s which the Patron upon an uſurpation had 
Ls. upon his own poſl. ſton, or his Anceſtors, 
e17, or upon a ſpecial Ditturbance, may have 
ih and maintain 3 and thereby (hall he re- 
cover the preſentment, and remove the 
Incumbent who 15 in by wrong, and re- 
mth COVcI 
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cover Damages. Vide Mic. 15 fac. Moor: 
853. dndrew and Biſhop of Torks Calc. 
Retolved, it isa good plea in an Aﬀeate of 
Darrein Prefentment, That the Plaintin 
hath a Dare Impedit depending ot the 
{ame Avoydance. But yet thrre 15 a diffc- 
rence betwixt the Writs of Darrein Pre- 
ſ{cntment, and Ox. Imp. For 1- Where a 
man- may have a Writ of Darrein Pre- 
ſcytment, there he may have a Quare Im- os 
pedit, but not & converſo." 2. A man may pyſere. 13, 
nave a Writ of Quare Impedit, without Old Natur, 
alledging of any preſentment in a perion B/*v-25- | 
ccrtain 3 but a man cannot have an Allize —- ER: 
of Darreiz prelentment, but therein he jq the wo 
mult alledge the preſentment in ſome Counteſs of 
perſon certain. 3- A Leſlee for vears, m— 
Guardian, or Tenant at Will may havea < H-9. = by 
©xuare Impedit, but they cannot have or + 4/ay, 
maintain a Darrein prclcntment, becaule 55 E.3. 14 by 
that no perſon can maintain an Allize, but —_— A 
he that hath a Freehold. 4+ It the Hus- _ F4.2. 
band be ſeized of an Advowlon in the 1.9 x. 3. 455. 
Wives right, and a f:ranger doth uſurp, It is ho!den 
the Husband may have a Quare Impedit o_ _ 
in his own name, without the naming the ledge a Da/- 
Wite 1a the Writ, for that the dilturbance ren Preſent- 
is perſonal, which falls in damage to the 7! againſt 
Husband ; But he cannot have an Alltec qo 
of Darrein preſentment wherein the Ad ace, * : 
vowlon is to be recovered, but the Wite 14 4.412. 
muſt be joyned, and nam:d in the 52 #:3-14+ 
Writ. 

In Aſſize of Darrein preſentment the 
O 4 Writ 


39 H. 6.39. 
34 H. 6. 38. 


43 Aﬀl. 21. 


13 E. 3. pro- 


teftion 52. 


4O0 E. 3-1. 


I1 H. 6.3. 


Is F. 3. C0- 
nulans 41. 


9 H. 7.15. 


s H.1.16., 
Br. Aid. 120+ 
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Writ doth {uppoſe that the Detendant 
doth detorce hun of the Advowſon, and 
yet in the Count,or Declaration he counts 
that he or his Anceſtors did laſt preſent 
and the - Count alrnough it ſeemeth re- 
pugnant to the Writ, yet it is-not (o, but 
is good, and the Cnunt, ſhall not for the 
{ceming variance abate the Writ, becauſe 
there 15 no other form of Writ. 

In theſe Writs of Darrein preſentment, 
and Dxare Impedit, A protection dct1 
not lic tor the Defendant, becauſe ot the 
danger of the Lapſe : Neither (hall Co- 
nuſans of Pleas be granted in a Bare In.+ 
pedit, becauſe the interiour Court cannoc 
write to the Bithop to admit the Clark ; 

neither. thall a mani have aid in a ware 
Impedis tor the danger of Laplc. 

Vid. 31 Eliz. Popham 189. Adjudged 
in end div — That an Excciitor 
ſhall have a ©ware Impedit upon a dittur- 
bance in vita Teſtatoris > Vid. Mic. 2 Car. 
B. R. Lemaſous and Dicksons Cat, acc, 
But fee Tr. g1, Eliz. Smalwood and the 
Biſhop of Lichfields Cale. There a ©u. 
Imp. was brouhgt by Executors _ 
dilturbance 1n vita Teftatoris, in retar1a- 
tionem Executions 1eſtamenti, and holdcn 
th: Writ ſhould abate. Leox 4+ pait, 
205» 

Every Quare Impedit muſt be brought 
againſt the Patron, the Ordinary, aud 
the Incumbent : For if it be brought a- 
gaiuli the Ordinary and Incumbent onely 
with- 
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without naming the Patron in the Writ, 42 E. 3.7-acc. 
the "Writ ſhall abate z But yet it ſtands * 5 5- 7- 3 
upon this difference, viz. It the Inheri- Ss y 
tance of the Patron in the Patrovage is gaingt the In- 
to be diveſted by the Judgement to be cumbene with- 
given in the Dare Impedit , then the Mt aamns 
Patron ought to be named inthe Writz ,,,4 
But when the Inheritance is not to be Cob 7 parr, 
diveſted by the Judgement, but the pre- 25. in Halls 
ſentment onely to be recovered, there it _ > 
is not neceſſary that the Patron be always 1... © mT 
named in the Writ. 7 H. 4. 25+ 

9 H. 6. 30. By Babington, A Qmware 3 4. 4-3: 
Impedit lieth again't the Patron witnout 73 7 ®: 13: 
naming the Incumbent 3 but ſee 22 E. x E0; 
44+ It the Incumbent and the Dittur- 
ber be named it is good, although the 
Patron bz not named in the Writ. 

46 E.3. 6. The King ſeizcth the Lands 
of a Prior Alien, and lct5 the fame; a 
Church voids,and the King preſehts: the 
preſentment of the King corh not take a- 
way the Patronage, but the right thercof 
doth remain in the Prior Alien. 

Vid:3 H.4.3.1t a Quare Imp.be brought 
by che King againſt the Incumbent alone 
without naming the Patron in the Writ, 
the Writ thali not abate, but the Judge- 
ment (hall be ; That the Defendant eat 
fine dies Vid. 4 Elize 3,6. 47 E. 3. acc. 
the King needs not name the Patron.in 
the Writ. 

It 4; hath the Nomination t» 2 _ 
Church, and a Biſhop the preſentation, oa _ 
ana 


4 E. 6. pett. 
Br. 410. 


Coo 1 part, 
Inſtr. 344+ 


M. 3 Jac. 2. 
CYo. $2. Lanca- 
fter and 
Lowes Caſe, 

G H. 6.30,31+ 
19 H.5,68. 
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and the Temp »ralwics of the Biſhop come 
to the King, and attcrwards the King 
doth preſent without the. Nomination of 
A. and his Clark is-inducted 3 There the 
Suare Impedit multi be. bought againſi 
the Biſhop @'d incumbent onely, for that 
the King cannot be a Diſturber,. and the 
Writ will not lie againſt him for that he 
can do no,wrong : But,,it ſeemeth, the 
Biſhup muſt be named in the Writ 3. for 
that the incumbent could. not come into 
the poſiclhion oft the Church, but by the 
Adnifſion ot che Biſhop, andthe Bilhop 
may be a {pecia] Dilturber. And as it is 
good policy upon every preſentation had 
by uſurpation, or other Diſturbance, to 
bring a Quare-Impedis, as ſpeedily as may 
be : fo likewiſe it is good policy to name 
the Biſhop in the Writ, as it was holden 
by the Juſtices in the Court of Common 
Pleas, Mic. 3 Fac. in Lancaſter and Lowes 

{ : for then he ſhall nor Collate tor 
Lapſe, it the Church void daring the fix 
moneths ; Neither ſhall the Mctropolitan, 
it the time be come unto him, Collate for 
the ſame Lapſe; For it is a Rule in Law, 
That the Metropolitan thall never Col- 
late for Lapſe , but when the immedi- 
ate Ordinary might have. Collated for 
Lapſe, and hath ſurceaſed his time : 
And in this cafe, the Ordinary cannot 
Collate, becauſe he is made a party to the 
Writ which is brought. 


The 
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The Writ of Qware Impedit is a Mixt 
Action;for Summons and Severance lyeth $ H.7-34- 
therein : and although the preſentment 
may inclufwve be recovered thereby z yet 
Damages are the principal which is reſpe- 
&ed in it 5 and therefore, If the Husbagd 
and, Wife be ſeized of an Advowſon in 53 — 508 
the right of the Wife : if the Church be ** 7 Ot 
void, and the Husband be diſturbed in 
his preſentment to. the Avoydance, he 
may have a Sxare Impedit in his own 
name, without naming the-Wite in the 
Writ.3 for although the preſentment be 22.11.5.25- b. 
recovered thereby, yet tor the diſturbance 9 H-5-57-acc- 
which is a perſonal wiong, damages are 
tobe recovered, which ſhall go- to the 
Husband 3 and therefore a releaſe of all 
Actions perſonal, is a good barin a Du2- 
re Impedit brought by him. 
Trin. 36 Eliz. B. R. The Queen and 
Buckbeards Calc. 1. Leon. 149+ Ina Qna- 
re Impedit the Queen poſt temps ſemeſtre 
had judgment to recover Damages for 
the valuc of the Church half a year. And 
upon Error brought, the Queſtion was in 
this Cate, Whether the Queen ſhould re- 
cover damages, her Title being, jure Co- 
roze, for Laplc, and adjudged the ſhould 
Itcover damages. 
It the Plaiatiff be Non-ſuit in his @#a- 33 H-5;1- 
re Impedit after .':e appearance, the {ame 3 ng 
15 a good bar in another ©uare Impedit £ E.3-25.b. 
brought within the tix moneths3 and the 
Dcfendant upon title made, (hall have a 
Writ 
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26 E344. 
Imp.153. 
Cook, 6 part, 
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14 H.4-12- 
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Writ to the Biſhop : and o it is if the 
Plaintift doth difcontinue his ſuit : or if 
he be made a Knight pendant the Writ, 
the fame ſhall abatc the Writ, becauſe it 
is his own A ; But it the Writ doth a+ 
batggjor infuftciencic of torm, or tor falſe 
Latine, or miſnaming of the Plaintiff or 
Detendant in it, there the Detendant (hall 
not have a Writ tothe Biſhop, but the 
PlaintHt (hall have a new Writ by Fours 
neys Accompis. 

It ewo Lenents in Common, or Co- 
parcencrs be of an Advowion,ard a ({tran- 
ger doth ulurp, {oas their Right is turn- 
cd into ation, and thcy bring a ware 


- Impedit, and fix moneths paſs, and then 


one ot the Plaintitis dyeth, the Writ thall 
not abate, but the Survivor thall recover 3 


 othcrwile there would be no remedy to 


redrels this; wrongtal uſurpation 3 but 
chcy mult joy in the  firkt Writ 5 tor it 
the Witt be brought by one oft them, the 
Writ thall abate : But if a @ware Impe- 
dit bc bxought againſt againit ine Patron 


' and the Iacumbent, and pendant the Writ 


3 E.7.Dyer. 
194 


the Patron dycth, there the Writ thall a- 
bate, as it is laid in Cook, 7. part, 1a Halls 
calc. But Quere of that calc. For that it 
teemeth contrary to the cale in 3 Eliz- 
Dyer 194- where the cale was, that the 
Biibop of Coventry and L:: cbfield, Patron 
of cwo Pbcnds, granted the next Avoy- 
dance 4/terixs eorum primo vacante Which 
was cuntirmcd by the Dean and CH___ , 
cnc 
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the Biſhop dyed, and one of the Prebends 
voided, and the Succeſſor of the Biſhop 
preſented , and afterwards the Grantee 
brought a Quare Impedit within the ix 
moneths, and two years after the Iſſue 
was found for the Plaintiff, and the. Bi- 
ſhop dyed, and yet the Plaintiff had his 
Judgment, and had a Writ to the Biſhop 
to remove the Incumbent who was pre» 
ſented by the Succeſſor of the firſt Bi- 


ſhop. 
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ab 


—_—_— 


CAP. XXVL 


Of the Profits of the Refory, vii. 
Oblations, Obventions, Offering, 
and Tythes. And where Suit for 
Tythes ſhall be in the Spiritual 
Court ; Where in the Tempord 
Court. 


He Profits and Fruits of the Par{o- 

nage or Rectory belonging to the 

Parſon or Vicar beſides the Gleab-Land;, 

of which we have before ſpoken, doti 

chiefly conſiſt in Oblations , Obventi: 

ons, Offerings and Tythes. Of Oblat- 

ons, Obventions and Offerings, being 

Cook, 11-part, meer Spiritual things, and not much 

ep —_ ale ouched upon in'the Books of our Law, | 

ppers . . « 

cafe. will forbear to ſpeak at this time 5 and 

7 E. 6. Dyer fay ſomewhat of the Laſt of them, viz 

84 Tythes, of which there is much ſaid is 
rs —_ the Books of the Common Law. 

Hinds caſe ad- Tythes are an Eccletiaſtical Inhert 

judg.acc. tance,Collateral to theeſtate of the Lands 

2-25 _ viz. to take the tenth part of the profit 

rinchcombs Of the Lands, and recoverable only in th: 

caſe. Cro. 3- Eccleliaſtical Court : They are not & 

part,293- tinguiſhed by a Feoffment made of tix 

3:C.216.Wick: 1 ands 3 by the demiſe of the Lands,witi 


— all Profits and Commodities —_—— 
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the ſame, they w1'l not paſs; They are 
not ifſuing oat of Land as Rent is, Nor 
can they be extin& by Unity of poſicſhon, 
unlefs 1 be a perpetual Unity, as hercat- 
ter (hall be ſhewed. All which prove 
them to he Collateral to the Land. Trins 
31 Eliz. B. R. Styles and Millers Calc. 
Leon. 1+ part. 300. acc. Vid. Moor. 530+ 
Mich. 41 Eliz. in Benton and Trotts 
Cale. 

In Antient time, before the Council of 
Lateran, every man might have given his 
Tythes to what Church he pleaſed, and 
have beſtowed them upon what Parſon An.Dom.636, 
he thought belt 3 Or the Biſhop of every £99977 Epil. 
Diocels might have made a Diſtribution —_ - 

| { Gr gan to divide 
ot them, within his own Dioceſs ; But by England into 
a Canon made in the ſaid Council every, Pariſhes. 
man is lince compellable to pay or give _ — 
his Tythcs to the Parſon or Vicar of that Sk Darth. 
Parith where they are growing or ariſing. es began. 
ow although bcfore the fd Council Y- —_— 
the parties might have granted them at 7 
their own Liberties : Or: that they might = —_"_ 
have been diftributed as aboveſaid . and ports 436, 
by the faid Canon, they are now reſtrain» 437+ *© 
ed togive or pay them to the Parſon or 
Vicar of that Pariſh where the Tythes a- 
riſe 3 yet did not that Canon make them 
to be more Eccleſiaitical than they were 
before 3 But the Juriſdiction of Tythes, 
as well before the (aid Canon, as ever 
lince, did de jare belong to the Eccleſiaſti- 
cal Court; tor neither Aſlize or ay 

di 


a, Ons 
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44 E 3+ $» 


did lic of Tythes, or any other Ecclefia- 
{tical duty at the Common Law 3 and 
therefore (although we finde in ſome 
Books and Records of our Law, That 
Suits have been proſecuted in Courts of 
Lords of Mannors, and in the Kings 
Temporal Courts, as in particular, Cook 
2 part, Inſtit. 661. A Scire facias at Com- 
mon Law lay ot Tythes. Regitter 165. 
A Writ - of Covenant brought to levy 4 
Fine de Decimis Garbarum , wherewith 
agreeth 38 H:. 6. 20» 7 E. 3+ 5. by Par- 
ing : and a Writ of Right of Advowlon, 
de Aduocatione Decimtarum Eccleſie , as is 
{aid in 4 E. 3- 27. by Shard 2nd Stoner, 
with which agree the Books $ E. 3. 49. 
12 E. 4- 13+ 31 H. $. br. Prohibition 
17.) Yet the ſaid Suits were not fer them 
as Tythes meerly, but as Lay-profits ap- 
prender,and not 45 Ecccfialtical duticszand 
thercfore where it appeareth in the book 
of 44 E.3-5. that an Aſſiſe was brought of 
Tythes, it is to be obſerved in the Book, 
that the Aſſiſe there brought, was of the 
tenth of all manner of Com and Grain 
growing in 100 Acres of Lands, atter the 
Tythes of the Parſpn were taken, 'which 
was but a Lay-protit Apprender, and no 
Eccleſiaſtical Duty. 

If Tythes do lie in any Forreſt, as in 
the Forreſt of Windſor, Rockingham, Sher- 


Vid.zo H.1.i8, wood, or other Forreſt which is out of 


14 H.4417- his Prerogative ; an 


.any Pariſh, they King ſhall have theni by 
not the Biſhop of 


the 
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the Diocels; or the Metropolitan of the 
Province, as ſome have thoughe: But yet 
it (cemeth by the Book of 22 Aﬀl. 75- 
That it there be cauſe of Swit tor fuch 
Tythes agaiutt th- Pariics who ought to 
pay the famr, tne Suit muſt commence, 
and be brought in the Ecelchaltical Courts 
But it a lirang:r raketh away. ſuch 
Tythes, thin tor luch Trelſpals, Suit may 
be in the TemporabCourc, as the {ame 
may be tor the taking away of other 
goods In the like caſe 3 And in ſome cale, 
actions will lic of. Tythcs at the Com 
mon Law ,as it was adjudg.cd, Erin. Car. 
15- inthe Kings Bench, that an EjeGione 
firme will lic of Tythes. 

In 16 E. 3. 2x. Imp. 147. the King 
brought a Precipe quod reddat of the 
tourth pare of the Tythcs and Offe- 


20g 


22 Aﬀ.76. Br. 


Di/mes I 0s 


33 E.3.9.4cc; 
16 E 


Imp. 147 . 


V. 30 E.l. in 


rings of the Churth of St. Dxnſtans 10 Acc. 


the Welt, againtt a Prior, and 1t was 


38 E.3. 13. by 


Finchbatn. 


Ruled that the Writ did lic but it is tO cop 41 part, 


be netcd, that the Writ was not brought 
(as I conceive } againſt the Prior as a Pa- 
ihivoacr who ought to pay the Tythes, 
but againit him as Prior, tor taking away 
the T thes againſt Righr 3 fo as the Suir 
was not originally tor the Tythes as 
Tythes ,. but the wrongful taking and 
carrying, them away. For Tythes {ct 
forth are become Lay-Chattels, for 
which the King had his Remedy at the 
Common Law, it they were taken from 
him ; and by the «Common Law ; 'the 

P King 


Dr. Graazts 
calc. 


$+ <4 


33 £. 3+ 29. 
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King was capable of | Tythes. 
la 38 E. 3. 20. A Prior Alicn Farmer 
of the King, was irdcbted to the Kirg 
tor his Farm, ard bing fucd tor the {me 
in the Court of Exchcquer, he ſhew.d 
unto the Court that there was a Parſon 
who held a portion of Tythes which was 
parcel ot the poſicfſions bylonging to his 
Farm + and that the Farion withheid the 
Tythes from him, ſo as ty reaſon thereof 
he could not pay the King his Farm» 
Rent withuut having of thoſe Ty'hes 
which were in the Parſons hands : and 
upon this a. ©o Min iflucd out of the 
Court of Exchcq! '&r, at the Suit of the 
King andotf the Prior again(t the Parton, 
for ihe paying of thole Tythes to the 
King : and there ir was faid by Shipwith, 
That of that which concerncth che King, 
and may. turn to his advantags, aud may 
haften his butineſs, whether the thing be 
Spiritual or Temporal. the Court of Ex- 
chequer thall have the Jurildiction 3 But 
note, that thar was by the Kings Pre 0- 
gative, for that it was agreed, that Suit 
tor Tythcs doth not fall into the Jurif 
diction of the Kings Bench, or Common 
Pleas, tor that thc Right ot Tythes is 
determinable on.ly in the Eccleſiaſtical 
Court. But 
Vid. Comers Cale, vouched in the Dean 
and Chapter o! Winſors Calc, Leoy. 2 p. 
146. The King gave a Parſonage to 4 
Priory 1n Frankalmoigne, and the Tythes 
thereof 
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thereof were withdrawn : The Prior im» 
pl-aded him who withdrew them in the 
Exciwy.cr;: lt was Refolved, that he 
ſhould have the priviledge to lac tor chem 
there, for chit the King is in danger to 
loc his-Patronage , or his Found. ithip, 
it the Rectory be divert d. 

All Tyches then being origina'ly Sys 
able for, aud rc wvircole in tac Eccleoli- 
alttgal Courre., Ict us fre how tar the Sta- 
futc of 32 H. S. CP. yi. (1271 altered ihe 
Law 1m this point. 

Atter the Statute of 27 and 31 H $. 
bf Diflolutions of Abvics and Monzitc- 
tics ; © by winch Acts of Par ramen, m2- 
ny Advowlons , Varlon:get, Vicarigts, 
Punltons, Portions and Fythes C:me un- 
to the Crown, aud were atterwards by 
Conveyance, or Oo hcrwile transterre d, 
414 granted over unto Lay p:1ions, wi. 
were not capabic ot Tyincs by the Cons 
mon Law } Fne Statute of 32 HS. cp. 
7. was made ; By which Statute 1t'S ctr 
adt:d, viz. Tnat it any prifon w!:'c! 
ſhould have any c{tz/cot Inhctrance, or 
Freehold, Tora, Right, or Iutcicii 1 any 
Parlonage, Vicarige, Purtion , Pruiv 1, 
Tythes, or other Eccltiattical vr Spicttu- 
al duty or protr's thea made F.mparal, 
or Which thou!d be futtcr:d to go inty 
Lay-mens hands, ſhou'd be diflcized, 
wrohged, or kzpt our of their Lawtul Io- 
heritance, Rights or Laterelts to the ſame 3 
that the perſons fo Diflcized, or wrong- 
P 2 tully 
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fully kept out of their rights or poſlcſſ- 
ons, th.1r bcirs, &c. thould have recov:- 

ry in the Kings. Temporal Counts for the 

Iccov.ery ot thur rights or poſicfiions, by 

Writs of Precipe quad reddat, Aſſize ot 

Novel Dillc1tin, Writs oft Dowcr,or other 

Writs as the Caic (hall require. 

Thus Statute tor theic Tythes, Oblati- 
ons, and othcr Spiritual profits made Lay- 
t.cs in temporal mens hands as aforclaid, 
pive Icm. dy in the Rings Temporal 
Courtsz Yer did woot this Statute take a- 
Way ite torce of the Ecclchallical Law 
cor.tning Tyties ; Butnot tor (ctting 
torch ot -Lythes, or tor xcfuling to pay 
thc tame, all tcclcti-fticzl perlons who 
tzad I git b.tore the tard Statute to have 
iTyinco, ur Oblations,'&c. might demand 
aud iuctior the fame in the Ecclefiatiical 
Ccurtiho as this Statute was an addition 
Uno 16C La W 34] rcipect of the Lay-tccs, 

2vd uo altciaticn or Diminution of that 
power that ibs Ecckhaftical perſon hed 
tor 15 tyihcs 1 the tpiritual Court betore 
the Statute: And upon this Law(as I con» 
Cuive ) wes tle Catc of 7 Ed. 6. in Dyer 
$3. groanded z where an Aﬀiſe was 
b:oug ht, ac libero texemento de quadim 
portione decimarum And the Caſe of Paſe 
5 Zacobi, the Counteſs of Oxfords Cale, 
where a Writ of Dower was brought of 
predial Tythes: for that I have not found, 
or read in any Book of the Common Law, 

That a woman was dowable of Tythes, 

0I 


Cap.XXVI. Parſons Law. 


or that auyAſlliſc or Precipe 61d lie of them 
as Ecclchiaſtical duties thr that it is ſaid, 
in Cook 11 part 13+ In vridieand N zPpers 
Cajc, That a Liy-min could not nave 
an mheritance in Tythcs at the Common 
Law 3 nor did they paſs betwixe party 
and party as other temporal Inhuriranccs 
did : But now, /:s I lid bctore} I ythes 
and other Eccletiattica! dutics rhie carve 
to the Crown by ihe Statutes of 27 and 
31 H. 8. of Dillolurions, arc by thc 
Statutes in the hands or Lay-mJn tempo» 
ral Inheritances * and {hiil be acceuntcd 
Aſſets, and the husband (hill be eznant 
by the Courtclie, and wives {ha!l be en- 
dowed ot them, and Þave other wcdlents 
belonging totemporal inherit ances: Tois 
only Eccicliaftical quality ani priviledge 
they ſtil have and recain ,, thar the owner 
or proprietor thereot miy 1c tor the 
fame for the ſubliractioa ot th-m it he 
pleale. 

1a the nineteenth year of the Reign 
ot Queen El;z. in the Kings B-nch it was 
diſputed, whether Tythcs were due de 
qure Divins, os by the conlti:ution on'y of 
men z and it teem<cd to the then Judges, 
that they were as well due by the conitt- 
tution of Kings,as by the Law of God : 
This agrecth well with the Diicour'c of 
tne Student, 1n the Book call. d DuGor 
and" $txdent, fol. 166. Patet quod ad jc, 
Intionem Decimarum tenentur h1mines par- 
tim quidem ex jure nituwali, quantum ad 
Fj bac 
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hoe quod aliqua portio data 'eft Miuniſtris 
Ecclefhe, partim vero ex inſti:utione Excleſie 
quantam ad detcrminationem. decime par- 
tis. Cock, Select Caſes. 36. It it was dil- 
puted de quota parie,tor the Student ther? 
hoideth, that the tenth part was due anly 
by mans Law z and for to conhem. his 
op:nion, he vouchcth Gerſon the Divine, 
in his Ircattic intituled Regaule morales, 
where hc: faith, $y{utio Decimarum $ acer- 
dotibus oft de jure Divino, quatenus ine 
ſatterteninr ſed guvad tam hanc quam illam 
partem aſſtgzart. aut in alias redditus com- 
matare Poſitivi juris it, And 110 another 
p ace wacre hc tanh, Naz vocatur Portio 
Curatis Cebita propter:a Pecima, eo quod 
ſit ſemper decima pars z imo eff interdum vis 
celima , aut tric ftima ; but that Tythkes 
were duc ev jure Pivino, ther? was never 
any Queſtion, 01 doubt 1; but, ar quota 
parte, there hath b-cn fume queſtion ; and 
although we find in Mr. Fitzherberts 
N 1tura Brevium 30. that before the Sta- 
cure of 18 E. 3- right of Tythes was 
{orutim:s decided in fc mporal Courts, 
concerning which I have b-tore d.livercd 
my conceit, yet d:d net that make them 
nt :o bc Spiritual, as betore 15 ſaid ; tor 
we (ce that the Probate of Wills and Tc- 
ftaments did belong unto Lords of Man- 
nors in their Couris, and did appertain 
to the Sprivual Conris but of lates times, 
as j5 (41d 18 Cook 9g. part in Henſlves Cal:, 
wheiewith 2greuth Linwood lib. 5. de Je- 
ftameate 
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flament. and 31 H. 7. 12. and belonged 
unto Ordinarics, ex conſuctudine Anglie, 
&* nou de communt jure , as 15 there allo 
ſaid 3 Yct it 15 not to be thought br doub- 
ted, but that Wiks and Tcliaments, and 
Legacies th: rein contained, were efteem- 
ed Ecclefiitiical, and to app<rtain to Ec- 
clefhiatticz! Juwritdiction. But [ ythcs [ as 
J] conccive } in theinſclves ( quatenss 
Tythcs)wcre ever (prrizual and dur cx jure 
divine, and were not accounted as tempo- 
ral inheritance z tor they couid not be ap- 
pendants unto. Mannors or Lands nor 
were they fuch things out of which rents 
and {crvices could be rctirved, nor were 
ney trans;c:irable as other temporal 12- 
heritances were 3 and- y.t they might 
have b en given in exchange tor - other 
temporal 1nh<ritancess for in excnanges 
15 not requilite that the things exchan- 
gcd be of one nature or quality 3 and 
th:rclorc the cxchuwege of tyths tor an- 
] 


nuity Or r;nt was good in 9 E. 4. 21. In 9 F.4. 21- 
- Prior of S:m- 
pringhams ca'lc. 


the Prior of Semprinzbams Cilc 3 but 
thaie-it is to be not d, thit the (ame 
was betwixt Religious and Ecclcſtallical 
perſons, and nat b<twixt them and Lay 
m.n; tor bctore the Statute of 32 H. $. 
cap. 7, Liy man were no Way Capa- 
ble or Ty:n:s in p-rmacy , as before is 
ſaid, 


It a Pariun makcth a Leaſe for years of Tr 21 E-B.Rs 
tis Parſozage and Gleab-lants , r:n- $/{t 20d burte 
: : ers C44 
diag a rent tor tl manner of demands ,,.. 


i as 


116 


2 Eliz. Par- 
fon OP 


= ys 8. Dyer 


43- 42 Ec» 
13. by Kyrton , 


Tt. 38 Eliz, 
B.R.Bl7nco's 
Caſe, Cr0. 3+ 


part 479. 


Mie. 6 Far. 
Co B. Smiths 
Caſe, 


19 H.8. 12. 
21 H. 7.21» 


0 Fa 4. 47548 


acc . 
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as well Spiritual as Temporal, yct the 
Leaſce ſhall pay the Tythe hereof to the 


Parſon tor that Land, as it was holden 


Paſc. 32. Eliz. in Parlon Babingtons 
Caſc 3 tor that tythes are due ex jure 4i- 
vino, and they cannot be included in 
the Rent 3 But if the Vicar be en- 
dowed of Tythes of all the Lands within 
the Pariſh,and the Parſon lcales his G'cab, 


the Leaſce ſha!l not pay Tyth:s to the' 


Vicar, becauſe it is parce! of the Church- 
Lands, and Ecclefiz Eccleſie Decimas ſol- 
vere Hon debet. 

If Tythes be ſevered and (ot forth , 
and afterwards the Parſon lealeth. out his 
Parſonage , without mentioning of the 
Tythes, the Tythes f:c torth ſhall pats; 
and fo it was adjudged, Mic. 6 Jacobi 
in the Common Plcas in Smiths Caſe; 
for although they be divided and (eve- 
red, yct they are ( as yet ) Spiritual du- 
tics of the Parlonage 3 but it the Tythes 
be cariied into the Barn, and atterward; 
the Parſon leaſeth out his Parlonage 
with all profits, coniumodities, &*c. thol: 
Tythes (hall not pals to the Lrafec ;, tor 
that by ſo doing they are now become 
his Liy-chattcls. 

It a Parfon doth d«miſe his Rectory 
for years, the Tythes will pals zxclaſive, 
although the Leaſe be by word oncly: 
But it a Parſon leaſcth out his Tythes 
alone, they will not pals unleſs the Leaſe 
be by Decd or writing, as was adjudged, 

Tr. 


One 


tory 
ofrve, 
cly , 
/thes 
ale 
lcd, 

Tr- 
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Tr. 26 'Eliz. in the Kings Bench in 
IWithy and Sanders Caſe, But that ſtands 
allo upon a difference 3 for the Parſon 
may demiſe his Tythes to the owner of 
the Land for one year by word onely, as 
it was agreed by all the Judges in B. R. 
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Mic. 2 Car. Rot. 179. in Bellamy and Mic. 2 Car. 


Babthorps Caſe 3 but he cannot demiſe 
them to a ſtranger , but it mult be by 
deed : and although Tythes will paſs to 
the owner of the {oil by contract onely, 
as before is faid 3 yet may the Parſon not- 
wichitanding ſuch contract ſue the owner 
ot the (oil tor the Tyth:s in kinde in the 
Spiritual Court, and the owner by rcaſon 
ot (uch a contract ſhall not have a prohi- 
bition to (tay his ſuit there, as was holden 


B.R, B*ll 2my 
and Babthorps 


Mic. 8 Facobi in Co. B. in Croſts Caſe 3 295; ® Fee. 


but the owner may fue the Parſon upon 
the contra in the Temporal Court, and 
recover as much in damages ; but then in 
his pleading he mult not declare of a 
verbal contradt, but mult fct_forth the 
ſame to have been made in writing, z 'and 
ſo it was holden, Palc. 7 7acobi in Co.B. 


CG B. Croſts 
Cale. 


Paſc. 7 Var. 
C.B. Pawhags 


in Pawlings Caſe. In conlideration of Caſe. 


5 |. paid to the Parſon, it was agreed be- 
tween him and IF. (one of his paniſhio- 
ucrs) that [Y. and his Alſtgnes ſhould hold 
the Lands diſcharged ot cythes during the 
the Parſons lite : adjudged, that this a- 
greement being witnout Deed, Is not 
good. 3 Cr. 188, and 249. Bug and Net- 
ſon againlt Woodward. 

CAP. 
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CAP. XXVITI. not 


What Perſors were'capable of tythes Ty 
at the Common Law : Of what Col 
things tythes ſhall be paid, What 

ſhall be a good Indus Decimandi the 


jor tt es, and how far it bindes oe 

the :cumbent and his ſucceſſor. I ty. 

And of divers othes things con- 1-1 

eerning the payment of tythes. Bu 

7 Y this that hath been faid, it appear- mn. 

3 «th; that by the Common Law, Vic 

a meer Lay man, was not capable of dar 

Tythes, nor conld avy man ſue tor the the 

{2m- 11 th- Ecclcftattical Court, except we 

he were 2 Spintual or Ecclehiaſtical per- Pai 

fon : an to that purpoſe, fee 31 Aﬀl. 9. ep 

where it is ſaid. that no man (hall fue Ch 

11 Ail, $. Br. for tythes but the Parſon 3 and if he Vic 
Dijmes 9. acc. | pre Mgp 1 

Stk joyneth another in the ſuit with him, his bel 

tuit hal? _ tha 

; 2 R. 2. Juriſl Jn 2R. 2. Jzriſdiftion 37. In ana- the 

ditt. 37. Ction of Fic lr a:s, the dc fendant jultificd bec 

for yh: S in the right of his Maſter, and Ty 

pleaded to the j-11iidicton of the Court, tw 

and he was forced to anſwer the ation wl 

there , for that the plainrift could not Co 

have hrs remedy in the Spiritual Court dic 

again{t the defendant for the (aid rythes, ha' 


nor 
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nor could the defendant ſue the plaintiff 


in th: Spiritual Court tor the fame, but a 


prohibition would lie, for that he was 3? £324 


not a p<rſon able to ſue tor Tythes there, 
being a Lay-man and the right of the 
Tythes was not tryable in the Spiritual 
Court. but bet wixt Spiritual perſons. 
Mich. 33, & 34 Eliz. 3.Cr. 251. When 
the right of Tythes is in queſtion be- 
tween two Farſons, the Tryal belongs to 
the Civil Law. Duliingham agaiuſt Kyfe- 
ley. Trin. 35 Eliz. Sherborns caſc. Cro. 
1- part. acc. Vid. Mich. 28 & 29 Eliz. 
Buſh and Hunts caſc. 30 & 31 Eliz. in 


B. R. Greſhams caſe. acc. Moor 907. So 6 E44-3- 


in an action of Trc:ſpals brought by a 
Vicar for taking ot his goods 3 the deten- 
dant pleaded, that 1.S. was Parſon ef 
the ſame Church, and that the goods 
were Tyrhes ſevered, and that he as the 
Parſons ſervant took th:zm3, the plaintiff 
teplyed , that he was Vicar of the ſame 
Church, and that he and his predeceſſors 
Vicars, had uſed to have the Tythes, as 
belonging to the Vicarige, and traverſed 
that they were the goods of the Parlon 3 
the defendant demanded the juriſdiction, 
becauſe that otherwiſe the right of the 
Tythes wouid ia that ation be tried be- 
twixt them. It was the opinion of the 
whole Court, that as this Caſe was, the 
Court ſhould not be ouſted of the juriſ- 
diction, becauſe the plainrift could not 
have his ation againlt the defendant in 
the 
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Kg the Se the Spiritual Court, nor the def:ndant 
' intheCaſe of *NETE againſt him, becauſe they were not 
Modus Deciz both Spiritual perſons betwixt whom the 
mandi.acce, night of the Tythes could be tryed in the 
| —— Spiritual Courts; bat in all actions, it it 
35 4.6.39, apprarcth by the plea in bar of the de- 
14 H.4.17.4, fendant, or by the plaintiffs Replication, 
29 Elzz.in B. that the right of the Tythes doth come 1n 
Ne Godbolt-45+ debate, if the perſons bs of ability ro luc 
Paſe.29 Eli, here, the Temporal Court ſhall be ou- 
in Co.B. The fied of the juriſdiction 3 by which Cal:s 
Parion of it appearcth, that by the Common Law 


Fackaams {i = F ws -v* 
- O PeTION Was CA 
vale. tom, EE capable of Tythes but a 


x.part,z8. Sw : 6 
vid. 22 F.q. the ſameinthe Ecclefialtical Court, ex- 


23424. acc. cept he was an Ecclcliaſtical perſon bc- 
twixt whom the right of Tythes was on- 
ly tryable z but yet at the Common Law, 
the King being perſona mixta cum Sacers 
dote, as It is (atd in 10 H. 7. was capab'e 
of Tythes, and his Patencee by his prc- 
xogative , as apprareth by the Caſe of 
22 Aſl. 75. before-cited,; where the King 
having LT ythes in the Foreſt of Rocking- 
bam, did by his Letrers Patents grant che 
ſame unto the Provoſt of C. who there- 
upon brought a Scire facias againit the 
Occupiers of the Lands within che Forcit 
to have exccution of thoſe Tythes 3 and 
the Writ was allowed, a!though the cx- 
ecution was aftciwaids ſtayed tor {one 
oth:r cauſe3 and the caule perhaps might 
bc, for that the faid Provolt was not an 
Ecclchaltical Perſon (tor there were ma» 


ny 


Spiritual perſon, nor could any fue tor 
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many L3y-Provotts ) zdro quere that Cale 
2nd the Recard therceot. 

Now although a meer Laiy-man, 
Monks, who as Bede (aith,were mere La- 
ict, WCre not Capab:: of Tyches by the 
Common Law 1a pernancic, and as to (ue 
for the fame in the Ecclcfialtical Court 
yet by the Common L2w a mcer Lay- 
man was capable of a dilchorge of tythes 3 
and that two ways :. F:rlt, by grant of the 
Parſon 3 and fccondly, by compotlition : 
for although a mcer Lay-mam cuuld not, 
nor can at this day preſcribe in xo# deci- 
mando as it is ſaid in Cook part, in the Br 
ſhop of incheſters Calc, and in 8 E 4-14- 
by Choke, yet may he preſcride in modo de- 
cimandi to p2y a compolition to the Par- 
fon in licu ot all his Tythes 3 and ſuch 
compotition. ſhall binde the Parlon 3 and 
although they in the Spiritual Court will 
not allow of any plea in_ diſcharge of 
Tythes in their Courts, as it is (aid in 
D.Qor and Student 177. andin 8 E.4-14- 
by all the Serjeants , yet upon a {urmule 
and ſuppolicion of a modas decimandi in 
the Kings temporal Courts, a prohibition 
ſhall be awardcd unto the ſpiritual Court 
to ſtay their proceedings, until the modus 
decimandi be tryed in the Kings temporal 
Court, Paſc. 43 Eliz. Cro. 3+ parte In 
Beal and Webs cafe ; If a modzs be alledg- 
ed, although it be found to differ from 
what is alledged by the Deft. in the Spi- 
ritual Court, yet -a prohibition ſhall be z 
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becauſe it is modus decimandi. Mich, 14 
Fac. Wintel and Childs cafe, Bolftr. 3 part, 
220. Ita Vicar ſuc tor Tytihes in the Spi- 
ritual Court , a m»dus pleaded there, to 
pay yearly fo much to the Parſon , will 
not diſcharge the. payment of Tythes to 
the Vicar. Vid. Cook, Select caſes, 7 Fac. 
45+ ACC. | 

Vid. Hil. 38 Eliz. Wrights cale, Mor 
425- Upon a Prohibition : upon a Pre- 
{cription of a modus decimandi, the De- 
fendant in'bar pleaded and traverſed ab/- 
que boc, chat the Spiritual Court rctuſed 
to accept of the plea upon the prohibiti- 
on. It was adjudged a void Traverlie, be- 
cauſc the prohibicion is not founded upon 
the miſdemeanor of the firſt in holding 
of the plea, but upon that, that there Law 
cannot render right to the party upou 
the plea of Tythcs 3 fo as the Tythes is 
the tubſtance of the (uit , and theretor: 
the refufal of rhe plea 15 not matc- 
rial. 

Mic. 33- Eliz. in the Kings B. ina 
prohibition ſued by the Biſhop of Linco!s 
againlt Cooper, who-lucd him in the Spi- 
ritual Court tor Tythcs, the Biſhop ſug: 
geſted, that he and his Predecefſors were 
ſeiſed of the Mannor of D. and thats 
long as it was in their poſſcflions, had 
been diſcharged of-Tythes z and that the 
Mannor in the time of E.-6+ was con 
veycd to the Duke of Somerſet in fee,and 


afterwards was regranted to the _ 
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and his Succeflors ; In this Cale it was 
ob;:cd, that the preſcription was not 
good de nou decim indo 5 an4it it was 
good, yer it was interrupted by the teiku 
of the Duke 3 and alttcugh that the 
Mannor was rc-aflured, yet that the pre- 
{cnption Was not revived ; But it was re- 
ſoived by :I the Jailic.s,thut che prefcrips 
tion was good in the Cale ot a ſpiritual 
pzrlon, but not in the Cale of a common 
perton 5 and that in this Cafe the pre- 
{cription was not gone by the integrupe 
tion, for that Tythcs are nut i!{:iiizg out 
of Lands, vcither can unity of pulicfſion 
extinguiſh then,” nur wer: tacy extin- 
guilhed by a releaſe of all right ia the 
land. 

In 38. E. 3. A Prior irvp. 1fonce did 
grant unto 1. S., that he thould not pay 
Tythe -of corn or grain giowing upon 
luch lands and the grant was holden 
good, and did binde the Prior : ſoin 38 
E. 3. Juriſdiction 44. the Prior of R. 
brought an aCtivn agzinii the Abbot ot 
S. and his coircers ior taking, of his 
corn 3 the defendants pleaded, that the 
Prior was Parlon of the Town where the 
com grew, and that their lands wcre not 
tythable, by rcaſon of a compolicion imnade 
betwixt them and the Prior tor the tythes 
of their lands 3 and in that Caſe it was 
adjudged, that if the ation be broughe 
for the Tythe of the land, that the com- 
polition pleaded will be a good bar to 


the 


V.d.C:o% nn, 
part, Przdale 
ard Nappers 
CAC. ACC. 


33 7.3. grants 
8.4 


32 £.3.Jurif- 
diftion 44- 


to the ation. And it appearcth by the 
Regiſter, ful. 38. that a man may be dil- 
charged trom che payment of Tythes by 
compolition made with the Parſon or Vi- 
car, and it1s uſual, as by many Caſes hcrc- 
in after it ſhall appear. 

It the Lord of a Mannor grants parcc| 
thereof to the Parſon in fee by Indenture, 
and the Parſon by aſſent of the Ordinary 
( without the Patron ) grants to him that 
he ſhall be quit of Tythes of his Mannor 
for that parcel of land. If he or his al- 
{igns do ſue in the Spiritual Court for 
Tythes of the Mannor, he ſhall give a 
prohibition upon that deed. Cook, Select 
Cales, 18. Vid. Mich- 25 FH. 3+ Parl. rot. 
5» Samſon Fohet and the Paiſon of 
Swyndens calc. acc. 

Modns Decimandi, is, When Lands, Te- 
nements, or Hereditaments have been gi- 
ven to the Parſon and his Succeſſors 3 ut 
an annual certain ſum, or other profit, al- 
ways time out of mind to the Farſon and 
- his Succeſſors, in full fatisfaction of all 
the Tythes in kinde, in ſuch a place 
Cook, Select Caſes. 40. 

Paſc. 14+ Fac Pringe and Childs calc, 
Moor. 780. A compolition is betwixt the 
Parſon and the Vicar upon the Appropti 
ation for the petit Tythes ; It was ad- 
judged that a preſcription for the Parſon 
againſt the compolition was not good. 
M.31 Eliz. C.B. Naſh and Molius calc, 
- Gro. 3-part, 206, A Spiritual perſon may 
pic 


Parſons Law, Cap. XXVvIl, 


FI, 
the 
dil- 

&s by 

r Vi- 

1c Ic 


arccl 
ture, 
inary 
1 that 
INNO! 
s al- 
t for 
Ve 4 
Sclett 
þ. rot. 


on of 


Is, Te- 
en gr 
S$ 5 Ut 
1t, als 
Mn and 
of all 


place. 


s calt, 
jxt the 
proply 
as 2d- 
my 
— 
2n mMaſ 
pic 


C1p XXViIT. Parſons Law. 
(cribz4 in N»4 Decimands. Sce in the caſe 
ot Modas Decimandi : Cook, Selcft caſes. 
Mic). 6 Fac Co. B. arid Dodtor and tw» 
dent. It is hold:n, Where Tythes have 
not been paid 0; Ur1derwoods under 29 
years growth (as there in the wild of Kent) 
no Tychics (hall be paid for the fame. [b14. 
Althougii a Lay-p<rion cannot preſcribe 
W Not Deciman'io yet (atistaction may be 
given in ditcharge ot payment of Tythes, 
by a Modes Decimandis which Modes 15 
tryzble at the Common Law. 

Nuta. M. 25 Eliz. Branches caſe. Moor 
2i9. It an Abbot or Prior be filed of 
lands diſcharged of Tythcsz he who 1s 
now Farmor ot ſuch Lands ſhall be ad- 
nuitied ro preferibe 10 Non Decimandpo, by 
th: Srafute of 2 E. 6. wich is, That none 
hill pay Tythes, otherwiſe than they 
WIC p3id 4t years betore. 

Now although it be agreed, that a meer 
Lay. man cannot prelicnbe in nor deciman- 
do. noi tO piy any Tythes atall, for that 
{ah 4 pretcription would b< againlt the 
the Law ot God, Tythes bcing duc ex * 
jure Piving : .y<t the opinion of the Sru- 
dent in his Diſcourſe of Tythes, Dor 
and Student, 167-15, that a County way 
preſcribe to be quit of the Tythe -of 
torn and gras, ſo as the-Vicar or Cu- 
rates have ſufhcient portions befides to 
live upon 3, but if one man of a Town 
would preſcribe to bz diſcharged of tythe 
of corn and graſs, ſuch a preſcription 

would 
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would be uttcrly, void , unleſs he did 
ſhew that he did recompence the Parſon 
or Vicar ſom: other way z but one man 
in a Town- may preſcribe to pay a certain 
penſion to the Parſon or Vicar yearly in 
licu and | conteniation of all his tythes; 
and ſuch 4 preſcription hath been adjudg- 
ed good, Mic.40 Eli. in Pigot and Hearns 
Calc and wide Mic. 15 Car. in B. R. 
where it was adjudged, that a Hundred 
might preſcribe in not payment of tythes, 
upon the reaſons atorefaid z but a Pariſh 
or a particalar Town cannot preſcribe in 
non decimandy. 

A ſpiritual perfon may preſcribe not 
onely in modo decimandi, but allo in xox 
decimando not to pay any tythes at all 
and Lands' may be diſcharged of tythes 
in the han4s of {piritual perſons, and now 
{ince the SfAtute of 31 H. $. in the hands 
ot the Kings Fatentces , by ſuſpenſion, 
privilcdge or unity. 

The Biſhop of Wincheſter preſcribed, 
that he and all his predeceſſors there, 
farmers and tenants had holden a Man- 

nor, and the demeaſnes and the lards 
thereof exonerated , acquitted , and di(- 
charged of and from the payment of 
tythes 3 and the preſcription was ad- 
judged good, and that it was good 4 
well for his tenants and farmers as fot 
himſelf. 


208 8 pj If a Parſon purchaſeth a Mannor or 


43+ 


Lands in a Pariſh whereof he is the 
Parſon, 


not 
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Cap XXVtT. Parſons Law, 
Parſon, the tythes of this Mannor and 
Lands are ſuſpended whilſt the Mannor, 
and Lands, aud Parſonage remain in his 
own hands or occupation , becauſe he 
cannot Pay tythes to himſelt 3 bur if at- 
terwards he maketh a Feotment ih fee of 


.the ſaid Mangor or Lands, or Tcaltth 


thrm our for ycars unto another, there 
the parchaſ.e or leatce (hall pay tythes 
to the Parton, and he (hall have tythes 
of the Lands againſt his own Feotment 
or leaſee 3 tor that tyihes being due ex 
jare divino mult be paid unto whole hauds 
tocver the Mannor or Lands come, uns 
I{s they com: to the Parton himfclt, or 
unleſs the Parſon to whom the ſame do 
ecm., can plead to be dilcharged from 
the payment ot cythes for the” (aid 
Mannor or Lands by ſome (pecial privi- 
dgr. 

An Abbot and his Covent, or a Prior 
and his Covcut, might have been dil- 
charged trom the payment of tythes 3 
but it all.the Monks had dicd, and the 
Abbot and Prior alſo, fo as there had 
becn a diſſolution in Law of the Abby or 


-Priory, it the Lands had come to other 


perſons, «the occupiers or owners of the 
Lands ſhould have paid tythes, as it was 
adjudged, Mic. 11 Facobi in the Court of 
Common Pleas, in the Dean and Chap- 
ter of Windſor Calc. 


227 


The Ciſtertians, Templers, and Holpi- 37, 1, xx. in 
tallers by theix Order were to defend the Harpers Reyas 


Q 2 Ciri- 


Vid. C10, 2 P» 
the Cale. 


Parſons Law. Cap.X X VII. 
Chriſtians againſt- the Intidels,. and had a 
priviledge granted unto them by Pope A- 
arizn Qui the Council of Laterax (which 
privilcdge was reſtrained onely to thoſe 
three Orders z and which Orders our 
Laws oncly took notice of ) wt decimas 
prediorum ſuorum que in manibu ſun pro- 
prizs excolunt non tenentur ſolvere > which 
mutt be fo averted as it appeareth by 
Cook in his new Book of Entries, f. 5.2. 

Vid. Whitton and Weſtons calcin B. R. 
Bridgman 32. The Claulc of Diſcharge of 
payamcnt ot Tythes by the Statute of 31 
H 8. doth extend to the Knights of the 
Order of St. Fobx of Jeruſalem. 

Vid. Hill 2 Jac. BR. Cro- 2p. 157- 
Cornwall and Spwrlings calc, where lands 
ot the poſicſhons ot the Priory of St. 
Fobns of Jeruſalem, which came to the 
King by. a ipecial At of 22 FH. 8. 
were not diſcharged trom payment of 
Tythes. 

Tiis w2s but a ſpecial priviledge for 
the Lands in their own Manurance, for 
the maintenance of Hoſpitality, and had 
muy rcliriftious : as firſt, It extended 
one!ly to {uch Lands as they had at the 
tinic of the ſa1d Council, and for fo long 
time onely as tie ſame remained in ther 
own poficſſions : but it Lands had been 
purchaſed by them after the (aid Coun- 
cil, the immunity for (uch Lands did 
not extend tothem, as it was ſaid, Paſe, 
16 Facobi tn Co-B. in Potter and —_ 

C) 


Cap.XX VTI. Parſons E7, 
Caſe 3 and (ſo it was if Lands had ef- 
> cheated unto them after the {ard Council , ; 


ole the priviledge did not cxtend to ſuch 
ur Lands for it was but a ſpecial privi- 
42.45 ledge , and was theretore to h- taken 
yg- ſtrictly, as It was ad;udgcd 'n H:Ayſons 


ch # Caſe, $ Car. which Cafe fee in Clytons 
by Reports, 1 $1+ | 
The Abby of Forutains was of the 
R Order of the Ciftertians, and 11 Fobannis 
before the Council gave Lands to one 
Kerby to hold of them by tealty, &c. and 
the atterwards in 36 E. 3. thoſe Lands did 
clcheat unto to che Abby : it was rcfol- 
ved in this Cale in the Court of Common 


” Pleas, in Sir T7 homas Dickenſmns Cate, that 

* Ge, tor thole Lands 1o «(cheatud tythes Thoa'd 

'the be paid, like unto the catc of 29 E. 3. 

Y © Ouinzim Lo where Lands are holden ot 11 1.4. 217 
e of an Abby diſcharg: d of the paymcat uf 7% 5 aces 


Duinzim, and aiterwards the {ame lands 
for com: to the Abby, the Abby thall pay 


for Quinzim tor thoſe lands, 

had See Hill. 1 Car. in an Atticoment 
aded upon a prohibition b.tween Dickenſon 
the and Greenbow , which calc {ce in Pop- 
long hams Reports 156+ Thole who were of 
cheie the Ordcr ot the Premonſtratenſes,claim d 
been the privilege to be dilcharged ot tythes, 
ward whick they faid was granted unto them 
: did by the Pop?, but was never connrmed 
Paſe by any Act of Parliament in this Realm 3 


burſt it was for part of the Poſitions of the 
"ale; Abby of Cockerman in Lancaſhire, which 
Q 3 aticr- 
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afterwards was ſurrendred and came t9 
King Hen. $8. It was a queſtion it this 
grant of priviledge was good or not 5 it 
was much doubtcd of, and not reſolved 
by-the Juſtices 3 for it was ſaid that it 
appeareth by the 'Book of 31 H: 4+ That 
the Pope could not by his Bulls, Coun- 
cals, or Decrces, alter the Laws of the 
Realm. It was much infiſted upen for 
the allowing cf chis privil.dge untothemz 
for that that this Bull of the Pope gran- 
ted unto them, was contimed unto thim, 
24 of King John : and that it appearcth 
in a Record, 22 E.1. Rot. Membrana. 5. 
that the King took them and their Im- 
munitics jnto protraion 4 and that in 
22 R+ 2. Jobn of Gaunt having jura re- 
gatia 1n the County of Laxcaſter, contir- 
med this Bull unto them lik-wiſe ; and 
tor theſe realons it was ſtrongly urged, 
that thoſe ot the (aid. Order of Premon- 
ftratenſes, were at the time of the ſaid 
Statute ot diſilution de fats diſcharged 
of tythes, though it was not de jure 4 
good diſcharge within the ſaid Statute 
of 31 H. 8. Qxere, tor the Caſe was not 
xclolved by tne Juſtices. 

And that the Lands which the Houſes 
of thoſe rel1gious Orders befor mentio- 
ned purcialcd after the faid Council of 
Lateran, or which afterwards efcheatcd 
unto tlem, Were. not priviledged , ap- 
pearcth by che Statute of 2 H. 44 cap» + 
whereby 1t is enacted, that the xeligious 

Houlcs 


Cap.XX VTI. Parſons Law. 
Houſes of the Order of the Ciftertins, 
which had purchaſed Bulls to be difchar- 
of tythes, ſhould be in ſtate they were 
ore, and that againſt thoſe that took 
advantage of th. m proces of Premwnire 
ſhould be awardcd ; by which Statute 
it appeareth, that they intended to have 
diſcharged the Lands of tythes which 
came to thzrn aftcr the ſa1d Council, but 
that the Laws of the Land would not 
allow of ſuch Bulls tor diſcharge, or ex- 
tend the priviledge untoother Lands then 
what thcy had in their own Manurance 


at the time of the (aid Council. 2. The V14.18 Flix, 


priviledge was but {pecial for the Lands 
j1 their own Manurance for if they had 
leaſed out thoſe lands to Farm:1s for rent, 
if it had been but tor years or at will, yet 
the Farmers or Occupicrs ot thoſc Lands 
ſhou!d have paid tythes 3 for by the 
Leaſes the Leafors had admitted the oc- 
cupation of the Lands to be in the Lea- 
ſees 3 tor upon ſuch poticflions they 
might have maintained actions of Tref- 
pals : and (o it was adjudged, 10  :cobi 
in the Common Pleas, in 7aggard and 
Huttons Calc. 2 Leon. 71+ Countels of 
Lenox cale, Manroods opinion that the 
Queens Tenants at Will or year!y (hould 
hold Ciftertians Lands diſcharged trom 
tythes. 3. The priviledge was but ſpe- 
cial, and did not extend unto new cre» 
Qions upon Lands which were privi- 
ldged. And whereas by the Law, and 


Q 4 the 
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afterwards was ſurrendred and came tg 
King Hen. $8. It was a queſtion it this 
grant of priviledge was good or not 5 it 
was much doubted of, and not reſolved 
by-the Juſtices 3 for it was ſaid that it 
appeareth by the'Book of 31 H. 4- That 
the Pope could not by his Bulls, Coun- 
cals, or Decrces, alter the Laws of the 
Realm. It was much infiſted upon for 
the allowing cf this privil.dge unto them 
for that that this Bull of che Pope gran- 
ted unto them, was contimed unto them, 
24 of King John : and that it appeareth 
in a Record, 22 E.1. Rot. Membrana. 5. 
that the King took them and their Im- 
munities znto protraion 4 and that in 
22 R. 2. Jobn of Gaunt having jura rc- 
gatia 1n the County of Laxcaſter, contir+ 
med this Bull unto them lik-wiſe ; and 
for theſe reaſons it was ſtrongly urged, 
that thoſe ot the (ſaid Order of Premon- 
ftratenſes, were at the time of the ſaid 
Statute ot diſlmlution de fads diſcharged 
of tythes, though it was not de jure 2 
good diſcharge within the ſaid Statute 
of 31 H. 8. Bere, tor the Caſe was not 
xclolved by tne Juſtices. 

And that the Lands which the Houſes 
of thoſe re}1gious Orders beforg mentio- 
ned purcialcd after the faid Council of 
Latgran, os which afterwards efſcheatcd 
unto tlen, were. nor priviledged , ap- 
pearcth by tie Statute of 2 H. 4+ cap» + 
whereby it is enacted, that the xeligious 

Houlcs 


Cap.XX VII. Parſons Law. 
Houſes of the Order of the Ciftertizns, 


"1s which had purchaſed Bulls to be diſchar- 
it ed of tythes, ſhould be in ſtate they were 
<d fore, and that againſt thoſe that took 
It advantage” of th. m proces of Premwnire 
nat ſhould be awardcd ; by which Statute 
an- it appeareth, that thzy intended to have 
the diſcharged the Lands of tythes which 
for came to them attcr the ſaid Council, but 
mz that the Laws of the Land would not 
an- allow of ſuch Bulls tor diſcharge, or ex- 
Im, tend the priviledge untoother Lands then 
cth what thcy had in their own Manurance _ | 
Y at the time of the (aid Council. 2. The _ ER. 
M- priviledge was but {pecial tor the Lands Cook _ 44. 
n jn their own Manurance for it they had 
re- leaſed out thoſe lands to Farm:1s for rent, 
far- if it had been but tor years or at will, yet 
and the Farmers or Occupicrs ot thoſe Lands 
cd, ſhou!d have paid tythes 3 for by the 
ION” Leaſes the Leaftors had adnntted the oc- 
aid cupation of the Lands to be in the Lea- 
ged ſees 3 for upon ſuch poticfhions they 
e 2 might have maintained actions of Tref- 
[ute pals : and (o it was adjudged, 10  :cobz 
not in the Common Pleat, in Faggard and 
Huttons Calc. 2 Leon. 71+ Countels of 
uſes Lenox caſe , Manrwoods opinion that the 
(10- Queens Tenants at Will or year'y ſhould 


| of W hold Ciftertians Lands diſchargcd trom 
atcd tythes. 3. The priviledge was but ſpe- 
ap- cial, and did not extend unto new cre» 
+ Cons upon Lands which were privi- 
10us kdged. And whereas by the Law, and 
ulcs Q 4 the 


Parſons Law, Cap XX V!l. 


232 
the antient conſtitutions of the, Church, 
ot antient Mills, Tyrhes were ng* paid : 
but by the Statute of ArticuliCleri, cap. 
5+ for Mills newly ere=tcd Tythes (hail 
P1d.Tr.14 bepaidz it was adjudged Trin. 14 Fac. 
7a BR-740* in the Kings Bench, in a Calcgvi Pro- 


3 part, 212. 


. hibition , That where a Parſon did 
libel in the Spiritual Court for thc 
Tythes of a Mill which was creed up- 
on lands diſcharged from the paymcnt 
of Tythes by torce of priviledge within 
the Statute of 31 H. $8. that a prohiviti- 

. on would not lic in the Caſc, for that de 
molendino novo ercio Tythes thould be 
paid. Vid. Moors Keports 534. M. 41 E- 
liz. in Benton & Trotts cate, by Popham. 
Vid. Trin. 23 Eliz. in B. k. Kaigbtly & 
Spencers,calc. Leon. 1 part. 33 1- «cc. Vid. 
Naſh & Mellins calc. Mich. 33 Elizs Bk. 
Leon. 1 pait«241-ICC. 
| Unity of policfhon of the Parlonaye 
and lands which thuuid pay Tyih:s by 


Appropriation or otherwiſe in thc har.ds 


of Religious and Eccl. liatiical p.r\ous had 


diſcharged them trom the paym-ut of 


Tythcs and now at this day by the Sia 


tute of 31 H. 8. cap. 13. ſuch an wnity ut 
poſſcfſion in the hands of the perions of 
tuch Religious Houtcs,{hz]] be a diſcharge 
for thc Kings Patentce tram the payment 
ot Tythcs jor the Lands that came to the 
Crown by the faid Statuges but rhen {1.cn 
an unity in the ſaid Religious and Ecclctr 
aftical p.r{ons, mult have beer jujta, « 
qug* 
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qualis, libera, perpetna , as it isfaid in 
Cook,, 11+ part, in Priadle and Nappers 
Caſe. Vid. M. 28 Eliz. Branchers Calc, 
Moor 219+ 1 Elize in B. R. Gibſon and 
Hylocoſts Caſe. Telverton.M. 40 Eliz.Cro. 
1+ part, Barton and Gories Caſe. For if 
either the Farlonages or the Vicariges 
Lands or Tythes had come, or had been 
united unto their houſes by diſlciſins, or 
other tortious and unlawtul acts, fuch an 
unity had not been a good diicharge 
within the (aid Statute, 2. It multhave 
been equals, there mult have been a tee- 
ſimple both in the Lands, ard in the 
Tythes, or Parſonage, fimul & ſemel in 
them 4 for it the Abbots, Pricrs, or other 
Religious perſons had held but by lee, 
that had uet been ſuch an Union as the 
Statute intended. 3. It muſt have been 
livera, frce trom the paywicnt of T vthes 3 
for it cir Farmers, Terants at W:!], or 
years, had paid Tythes, that had not veen 
a [uthcient unity to have diſcharged them 


trom the payment of Tythes. Aud laſtly, Mich. 33 Fix. 
It mult have been perpetwa, time out of in B. R. Grets 


minde z and then tor the inhinite impoſſi- 


bilicy and impoſſible mnftaitencls,that ſuch 420.ACC» 


immunities and diſcharges that fuch Re- 
ligious perſons and houlcs had betore- 
time of memory, could .not be known 3 
ſuch an unity had been a good diſcharge 
in their own hands, and at this day fuch 
an unity is a good diſcharge- for the 
Kings Patentces within the Statute of 31 
H. 8. Ia 


Pid.Paſch. 
$ Eli7, Moor. 
Reports 50. 
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In 17 Els. in- the Kings Bench, the 


Cafe was 5 an Abbot held a Parſonaye 


Impropriate which was diſcharged of 


Tythes, and he purchaſed parce} of the 
Lands, foas the Tythes thercot were ſu(- 
pended in the hands of the Abbot 3 after- 
wards the poſſeſſions of the 1aid Abby 
came to the King by the Statute of 31 H. 
8. of Diffoluttons : the Queſtion was, 
whether the lands fo purchaſed by the 
Abbot betore his ſurrenderof them to the 
King upon the Statute, were diſcharged 
of Tythes : in this Caſe it was the opini- 
on of Mr. Plowden, that they were not 
diſcharged : for he ſaid, that no lands 
were diſcharged, but ſuch as were lawful- 
ly diſcharged by right compolition, or 0- 
ther lawful thing and in the {411 caſt the 
lands were not diſcharged in right, but 
ſuſpended only during the time that they 
were in the Abbots hands. ®zere, for 
the Caſe was not reſolved. 

Mic. 33- Eliz. in the Kings Bench,N4þ 
and Alleus Cafe. In the Caſe of a prohi- 
bition the party did (urmile,that the lang: 
were parcel of the Priory of Creechrch, 
which came to the Crown by the Statute 
of Diſſolutions, and that the Prior held 
them diſcharged of Tythes a&the time of 
the diſſolution upon which iſſue was joy- 
ned : it was moved in this Caſe, that 
there was not any diſcharge ſct forth, 35 
by compokicion, unity of poſicfſion, privi- 
ledge of order,&c. but it was the opinion 

of 
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of the whole Court, that although that 
the ſpecial manner of the diſcharge was 
not {ct down in the pleading , yet the 
Court ought intend it to be a Jawtul diſs 
charge, as compoſition, &c. for that the 
King ſhould hald as the Prior held, and 
it ought to be taken that it was a law- 
{ul dilcharge tempore diſſolntionis. 

But ſuch lands as came to the Crown 
by the Statute of 27 HL 8. of Diſſolution, 
ſhall at this day pay Tythes, although 
that the lands in the hands or occupation 
of the ſaid Religious hoults were dif- 
charged from the pay ment of Tythes 3 ry. Sir Merm- 
for that the priviledges being perſonal 44 $trick- 
pnviledges, were extinguiſhed by the _ = 
ſaid Statute of Diſſolution; and there are Alſiſes at wb 
no words in the (aid Statute of 27 H. $- adjudged ac- 
to fave the priviledges3 and the Statute cordingly. 
of 31 H: $8. being a ſubſequent Law, had R _— 
no retroſpect to thole priviledges, and fo = dvr 
it hath becn adjudged in all the Courts at car.there ad- 
Weſtminſter by all the Judges of Englaud, judged acc. in 
viz 15 Fac. in Co. B. in Garret and her D—_ 
Wrights caſc 3 and 7 Car. in the Kings 
Bench, in Clark and Wards caſe. Mich. 

11 Car. ww B, R.Cro.3 part, SyJdown and 
Holms caſe, adj. dg.acc. 
Tyrhcs then being mecr (piritual things, 
due ex jare Divine, recoverable only ( as 
Tythes ) in the Spiritual Court, and pay- 
able by all perſons, unlets diſcharged by 
preſcription, ſuſpention, priviledge or u- 
nity : Let us now fee of what things 
Tythes 


235 


Moor 909. 
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Tythes (hall be paid, and of what nat 1 
and what (hall-be a fufhcient compoſition 
or modus paid in lieu of Tyth.s, and how 
long and how far ſuch compotition or 
modxs (hall binde the preſent Incumbent 
tor the Tythes. | 

AN Tythes are Przdial, Perſonal, of 
Mixt 3 Predial T ythes are (uch as ins 
create yearly of the ground, fuch as arc 
Corn.Grain,Graſs, Hopps,Ssftron, Wood, 
Hemp , Flax, and other profhts ariling 
meerly of the Ground z and theſe may be 
diltiogurſhed into Decime Majores, & De- 


' cime Mineres, or Minute Decime. Deci- 


*me Majores do belong, to the Parſon on- 
ly : But Minute Decime, (uch as: Saftron, 
Wood, &<c. do belong, unto the Vicar, as 
hath been adjudged, Paſc. 38 Eliz. B. R, 
in Beding and Feaks caſe : and Mic. 1 Car. 
in Co. B. in Sir Richard UVdal and the 
the Vicar of Attons caſe. Perional Tythes, 
are thoſe that are paid of the profits ot 
ſuch things as are gained by the Indultry 
of Man. Mixt Tythes, are thoſe that are 
called Predia! Mediats, as Calves, Lambs, 
&c. which come not immediately of the 
ground, but proceed of things maintain- 
£d out of the ground : of all theſe forts 
Tythes ſhall be paid, but with this Provi- 
ſo or Limitation; that the party who 15 to 
to pay the ſame,have a property in them : 
For of things which are fere nature, and 
of which a man hath not any abſolute 
property, or of things which are mcer)y 
tor 


f the 
tain- 
{orts 
rout- 
1500 
em; 
, and 
oluce 
cerly 

tor 


Cap.XX VII. Parſons Law, 237 


for pleaſure, Tythes (hall not bz paidz and 
theretore of Apes,&e. TythesTha)l nut be 


ud. 

: Tythes ſhall be paid of Partridges and 
Pheaſants, but they arc not Predial, but 
perſonal 3 (o it isof Conirs taken In 2 
Warren, and of Doves iu a Dovchoule. 
Mich. 3$ Eliz. Hugtou and Princes Cale. 
It was holden Tythes ſhould not be paid 
of tame Turkeys, Fcaſants or Partridges, 
becault fere nature, Moor 599- 

If a wan ftcaleth Connies out of a War- 
ren, or Doves out of a Dove-houſe, he 
ſhal! not pay Tythes of them, bccaul. he 
15 not the lawtul*Owner of them,and the 
Law gives him no proprict in thermzand 
th. righttul Owner- of them ſhall not 
pay Tythes of them, becauſe ac hath not 
the profit of them. 

Hill. 36 Fac. in B. R. 1a a prohibition (<,,, 2.parr, 
betrweea” Dawadridge and Fobnſon Yarlon 532. 
of-Buckfield . the caſe was, A Parſon li- 
bel!cd in the EccletialticalCourt tor Tythes 
of a Fulling Mill, and ſuggctted, that the 
Dctendant the Miller tulled every week 
forty Cloaths,and did gain tor every cloth 
25. Wheretore he d:manded the Tythes 
ot them, In this Caſe a prohibition was 
granted by the Court, tor that by the 
Law of the Land he ought not to pay 
Tythes of them 3 nox were Tythes to be 
demanded of ſuch Mills : For of ſuch 
ſuch things as come only by the labour 
of Man, Tythes are not payable , but of 


thizgs 


| 233 Parfong Law. Cap.XXVII, 
| things renovant only. Refolved, No per- 
| ſonal Tythes by the Statute of 2 E. 6. 
to be paid for Mills; but - where the ſame 
by ſpecial uſage hath been paid, Tr. 14 
Fac. B. R. Bolftr. 3 part 212 Fakes 
Cale. ; 

Tythes ſhall not bz paid of Quanie; 
of Stone, Tylc, Brick , Lyme , Gravcl, 
i Clay, Chalk: fo it was adjuded, Mich. 
alc. 34 £7» 19 Eliz. in B. R. and Paſc. 34 Eliz. in 
| ants =_— Co. B. in Liff and Watts cale * that 
| Moor 908.acc, thele are parcel of the Inheritance , and 
| Cro.2.p-277- the Parſon or Vicar have Tythe of the 
Re 55-, Graſs or Corn growing upon the ſame 
Paſe 4 Far. s, Lands, and the Land ſhall. not pay 4 
R. Green and Double Tythe ; and vid. 20 Eliz. by 
Auſtens Caſe. Wray, and all the Judges, that Coals arc 
_ gg, Pot Tytheable,” and therefore that a pre- 
by —_ ** fcription de Nox Decimands of them is 
good. Paſc, 41 Eliz. B. R. Fobnſon and 
Awbreys calc. Cro. 3 part 660. acc. Mour 
910. Vid. Mich. 14 Fac. B. R. Fiſt 

aud Parkes caſe. Bulſtr. 3 pait. 242» 

\ Tythes (hall not b- paid of Aﬀeer-pa- 
ſturc,, where Tythcs have b.en paid be- 
tore of the Grats of thc ſame ground,un- 
leſs that by covin there be left more Grals 
ſtanding upon the ground with an intent 
to dective the Parſon, then there hath 
becn wont tobe left 3 and fo it was hol- 

Mic.6 F:ze, - den Mic. 6. Facobi in Co. B. in Smiths 
C. B Smiths caſez and ſo1t 15 of the rakings” of Corn 
_ Fac or Grain , as it was likewiſe adjudged 
C.B.ad{udge- Mic. 7+ Facobi inC. B. for that by Fw 
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Law of Moſes, none ought to rake their 
Grattens , but ought to leave them. for jt #2", 


the Poor-and Orpans, and the Law will 
not give to the Parſon or Vicar Tythe of 
that which is appointed tor Almes. 

Vid. The Lord Howard and Nichols 
Caſe, Leox. 2 par. 28. aCc. Paſc. 2+ Fac. 
jin B.R. Hall and Fertyplaces Calc. 2 Cro- 


2. 
F Tythes ſhall be paid by the Inne-kee- 77. 16 cer. 
per of Paſture of his Guetis Horſes 3 But B- K Richard- 
if the Inne-keeper taketh a Crop of Hay, _ ook. 
and afterwards puts his Gueſts Horſes into 141. 
the Grounds to paſture, Tythes (hall 
not be paid : Tri. 16 Car. in B. Re Ri- 
chardſon and Cabells caſe, adjudged ac- 
cordingly. Rs 
Tythes ſhall not be paid of the Roots of in B.R. Sk1w- 
A.  -{_ grubb:d up, but by —_—_ 
Omes 
It Lands lie fallow every ſecond or - 

third year, the fame is a : Kew to.the Ge = , 
Owner or Tenant for that year, and an judged acc. 
Advantage to the Parſon or Vicar in the 

bcttering the Crop the year when the 

ſame is {owed with Corn or Grain 3 and 

therefore although the Grals, and teediug 

of the Fallow ground be tor that yeas 

ſome ſmal] profit to the Owner of the 

Soil, yet he ſhall not pay Tythe for the 

_ : and therefore if barren Cattel 

ept upon the Fallow , or upon the 
Stubble, no tythe is due for them ; Bur 
if the Land be Tythcable, and the Te- 


nane 


ACC. 
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nant thereof will not plough ot manure 
it, toprevent the Patſon or Vicar of his 
Tythe which might ariſe of the ſame; 
it was holden by Barkley Juſtice 15 Car. 
in the Kings Bench, that the Parlon 
might ſue the tenant for Tythe of it in the 
Eccleſraftical Court : But © weve of it. 

Tythes ſhall not be paid for breaſts of the 
Plow or Husbandry : But if a man keep- 
eth Cattel upon his Grounds until they 
be ready for the pail, and afterwards (c1- 
leth them, and takes profit of then, 
Tythes ſhall be paid for them, Mich, 
$ Facobi, in Com. Bane. Baxter and Hopes 
caſe adjudged accordingly 3 and v4. 
2 Car. in B. R. in Pophams Reports, 
197. where it is ſaid by Whitlock, Jultice, 
De amimalibus inutilibus , the Parſon 
fhall have the tenth of the Bargain tor 
depaſturing, as Horſes, Oxen, &c. but 
de animalibus utilibus, he ſhall have the 
tenth i» ſpecie, as Cows, Sheep, &e. 

M. 31 Eliz. B.R. Perry and Soani 
Caſe, Cro. 3+ par. 139. In a Suit tot 
Tythes of green Tares eaten by thcic 
Plough-Cattelz it was alledged they had 
not (uthcient Meadow -and- Paſture in 
their pariſh : It was holden a good pre- 
ſcription in diſcharge of their ſaid 
Cattel for the Tares caten by them. V4. 


* Mic. 10 Car. B. R. Cro. 3. par. Meade 


and Thurnams Calc adjudged, acc. But 
Vid.M.2 F ac.Cro-2 p. Webb and Sir Henry 
Warnors Caſc, a Cuſtom alledged, to take 

| Fenny 


Cap.XXVII. Parſons Law. 341 


F:nny Fodder for the ſubſiltance of 
their Beaſts, for the better {crvice of their 
Husbandry, and to pay no Tythes of it 3 

was adjudged to be no good Cuſtorne, 

The Parſon of a Church libellcd in the Ty. 15 Far. in 
Spiritual Court for thic tythes of a Riding cry — 
Nag : the Caſc was this 3 A man let his Caſe, Poph 
Land, reſcrvivg the running of a Horle, 126, 
at ſom time waen he had occalion to uſe® 
him there. It was (aid by the Court in this ; 
Caſe, chat nigh London a man will take SE = 

, . it 
a hundred or two hundred Horſes to and Mayes 
grals. and it hc ſhould not pay tythe caſe adjudged 
tor them, the Parſon ſhould be detrauded z Ie Botitrod, 
But it was (aid that it the Dctendant did © P37* 27% 
prove it was a Nag tor labour, and not 
tor protic, then in {ach Tale a protubis 
tion would lic, othcrwifc aor. 

If Underwood be. inploy:d for the cub Sele 
{cncing of the Corn which is {owed upon Caſes 15. ace; 
the Land;for the preſerving of the patture 
trom {poil by Cattel or otherwile, the 
Parſon thall not have tythe of it, as it 
was adjudg.d, Hill. 15 Fac. in the Com- 
mon, Pleas, in Hyde and. Ellis Cafe : and %: 15 7ac. 
it there be a Parion and Vicar in one nt Fn er 
Church, and the Vicar hath tyche-Wood, | 
and the Parſon hath the tythe of the Pa- 
tures, and Wood is Felicd and Implouyed 
in the: making ot the Fences, and. for the Yi. tors Re- 
Incloſure of the patture-ground from the P97's- P4c- is 
hurt of Cattel, there the Vicar ſhall not  udged, -—_ 
have tythe of the Wood which 1s felled 
for the ſame Incloſures, as it was holden 
allo in the ſame calc. R it 
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If Wood be cut down and Imploycd 
for 2-8 tray) where the Parſon or Vicar 

have tythe of the Hops , they ſhall not 
have tythes of the Wood which is felled 
for the Hop-poles 3 as it was holden in 
White and Bickerſtaff Caſe, Mic. 15 Fac. 
in the Comman Fleas : and it was there 
ſaid by Hobart Chief Juſtice, that if a 
man hath a great Family, and much 

ood is cur down and ſpent, and burnt 
in his houle-keeping, that tythes ſhall 
not be paid of ſuch Wood, 

Vid. Moor, p. 910. Green and Handlies 
caſe. That a preſcription to pay one penny 
called a Harth-penny in fatisfaQtion of all 
combuſtible Wood, was a good preſcri- 
ption. Vid. Paſe. 40 Eliz. in B. R. Aw 
ftin and Lacks caſe, Tythes ſhall not be 
paid for fewel ſpent in any houle. 

Trin. 4 Cay. in Co. B. in Nortons and 


©.B. Farmors caſe, It' was moved, to have 2 


prohibition for to ſtay a Suit in the Spiri- 
ua] Court for tythe-Wood, upon ſurmiſe 
that the Wood was ſpent in his houſe 
for firing, and ſhewed that the Cuſtome 
of the pariſh is, that the Owner of any 
Houſe and' Land in the faid pariſh who 
pay tythes to the Parſon, ought not to 
pay tythes for Wood fpent for fewel in 
their houſes. The iſſue b:ing joyned,upon 
the Cuſtome, it was found for the Defen- 
dant ; It was moved in fiay of Judge- 
ment,that although it be found that ther: 
is no ſuch Cuſtome, that they ought not 
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to pay tythes for Wood (pent in their 
houſes 3 yet per lIegem terre they ought to 
be diſcharged- of the tame : But it was 
tclolved by the whole Court, that it 15 
not de jure per legem terre, that any be 
diſchaged ot them. For it is uſual in 
prohibitions to alledge Cuſtoms 3 Ot by 
icalon oft othcr Lands whercot he pays 
tythes, that he is diſcharged of that kinde 
of tythes, but not to alledge that per le« 
gem terre he is to be diſcharged 4 and the 
Plaintiff in the prohibition 1n this cafe 
having alledgcd 2 Cuilome, the fame be- 
ing tound againft him, it was adjudged 
tor the D-tundanc , and for that caulc 
onely the prohibition was dcnicd , and 
conlultation awarded. 

Mr. Firzberbert in' his Natura breviuns 
53» 15, that no tythe ſhall be paid for 
Agiltmenc of Cacttel : But now the Law 
is takcn to be otherwiſe, and (o was ad» 
judged, Mie. 3$ Eliz. in Co. B., in Gryſ- 
man and Lewes calc ; which fee Cre. 
3 part 446. and it ſhall be paid by the 
Owner of the Lands, and not by the 
Owner of the Cattel : and the reaſon 
thereof is, for that the Parſon or Vicar 
may not. know whoſe Cattct they are, 
and therefore the beſt ſhall be taken for 
the Church, and that which is moſt cer- 
fainz and therefore the tythe for them 
ſhall be paid by the owner of the ſoil who 
agiſts rhe .cattel ; and ſo it was agrecd 
by Foſter and Cook Chick Jultice in their 

R 3 argu» 
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argument of Baxter and Hopes cale, Mic, 
$ Facobz in the Court of Common- 
Pleas. 

If ſheep die aftey they Be horn, be- 
tore the Feaſt of Eaſter next following, 
tythe ſhall not be paid of the wool of 
thoſe ſheep. 1. Becaiſ: they are but of 
{mall or no value, & de minimis non cur at 
lex: And2.Bccauſec that the owner of the 
ſhcep hath paid tythc tor them the ſame 
year, and there (hall not be a double tythe 
paid for one thing in one year, as before 
15 ſaid, 3. Tythe ſhall be paid of the clear 
prohit only z but if the ſheep do die be 
fore the Feaſt of Eaſter, all the protit of 
them: is Joſt 3 and thercfore' for to de- 
mind fythes of them, were but afflixionem 
addere afflitio : And tythes ſhall not be 
paid of the Pelts or Fells of. ſheep which 
dic. of the rot without a ſpecial cuſtome 
ſo todoz and fo it was adjudged, Tr.z 
Car. in the Kings Bench,in a prohibition, 
berwrxt Aſton ard Wiler Vicar of Kil 
mouſdea in the County of Somerſet, where 
the Vicar libellcd in the ſpixitual Court 
for the tythe-wool of ſheep which dicd 
of thc rot. and a prot.jibition was award- 
ed ; bur were ol the firſt of theſe caſes; 
for by M1. Fitzherbert in his Natura Bre 
vixm, Conſultation 51. g- The Pariou by 
preicription may claim tythe of Wool d 
the ſheep of the pariſhioners, killed & dy- 
ing from Mich.to the Feaſt of Eaſter,and 
may ſue for the ſame'in I 
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cal Cove; Ter Duete 3 and (hill have a 
conſultation, if a prohibition in ſich caſe 


be awardcd, 

A cultome was alledgcd to pay Tythe 
i" kinde for (heep.if they continue in the 
Pariſh all the year 3 tut it they be (old 
before ſhearing-time, then to pay but ob, 
for every (ſheep folo'd : it was in this 
cale holden by the who!e Court to be a 
very unreaſonable cuſtom 3 for in (ach 
cafe the Parſon ſhould be deteated of his 
Tyches, Paſe., 17 Car. in C.B. in Weeden 
and Hardens cale : fee Mic. 2 Car. in B, 
R. in Pophams Reports 197. acc. Via, 
Mich. 14 Fac. B. R. Foſſe and Parks calc. 
Tythes fhall be paid of Neck-wool of 
ſheep. But if a cuttome be alledged, and 
proved , that in conlideration they did 
winde ap the other Fleeces at their own 
choice, there if they ſued in the Spiritual 
Court for the Tythe ot the Neck-wool, 
they may alledge the fame cuſtome tor 
thar dilcharge of fuch Tyth2 3 and if 
they will not allow it, a prohubicion will 


lie Bol(tr. 3 part, 242+ 
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t ground be barren ſu2pte natura, Mic. 11 7ac.in 
Tythes thall not be paid of it 3 but it Co. B. She- 
ground be barren, and Tythe-wool and 7ingtors Cale 


Lamb have been paid for the ſame by rhe 
ſpace of thirty years together, and atrer+ 
wards by manurance ayd the labour of 
man the ſame is made fertile, and doth 


bear corn and grain, the owner of the 
a nds tor 7 years ſhall pay (ach Tythe for 
R 
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Hill. 18 Z//. the ſame as he pzid before ; but if a marſh 


B. R. Sherring- 
tons and Fleet- 
woods Caſe. 


or meadow by accident, by inundation, 
or by ill husbandry, be over-tun with 


V.15 Car. in thorns, buſhes, &c. yet the ſame is not 
B. R. Sugdex barren ground, but the Parſon ſhall have 


and Cottels 
calc acc. 


Mic.29 Elit. 
im B.R.adjud. 


It 1.439. 
$0 E.3.10- 


Tythe of it, as was holden Hil. 38 Eliz. 
inthe Kings Bench, in Sherrington and 
Fleetwoods caſe. Moor 90g. Vid. Paſc. 
14 Fac. B. R. Witt and Bucks caſe.Bolftr, 
3 part. 165- acc. If one gain Land from 
the Sea, which after bears good corn, 
Tythe ſhall be paid of it, though it bore 
nv graſs before. Mich. 2$ Eliz. Fenny- 
ground drayned, (hall pay Tythes, Moop 


30. 

, Tythes ſhall be paid of heath,furs,and 
broom, unleſs the party ſetteth forth a 
preſcription or a (pecigl- cuſtome not (0 
to doz that time out of mind there hath 
been paid milk, calves, &c. for the cattle 
that have been kept upon the ſame lands 
tor then Tythes ſhall not be paid of the 
heath, furs.or broom : and fo it 'was ad- 
judged Mich. 29. Eiz. in the Kings 
Bench 

Of Trees of the age of twenty years 
owth or above which are Tin h-r-trees, 
Tythes ſhall not bc paid ; but of Sylus Ce- 
dus and Underwoods, Tythes ſhall be 
paid, but not of great Trees, by the Sta- 
tute of 45 E: 3. cap. 3- 

Now what thall be (aid to be Sylvs Ce- 
dua,and what Timber-trees, hath been a 
Queſtion, both by the Canon.and Com- 
P mon 
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mon Lawyers. Linwood, lib. 5. fol. 26. 
Decime de ſylvis ceduis , ut de frumento 
perſoluantur, circa que minus quam circa 
frufius agrorum laboris imponitur. Et ibj- 
dem declaramuws provifione conciliz ſylvam 
cedurm illam fore que cnjuſcunque generis 
exiftens arborum in hoc habetur ut cedatur, 
& que etiam ſucciſa ex ftipitibus & radict- 
busr enaſcitur. And Belkeap 50 E. 3-10.In 
Sylva cedua is included all manner of 
Wood which is able to be cut, and which 
by good keeping may grow again. 

The mifinterpretation of theſe words 
( Sylva Cedwa ) gave occaſion to Parſons 
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and Vicars in the time of King E. 3. to 


ſue for Tythes of great Trees and Tim- 
ber-trees under the name #f Sylva Cedua: 
for the Declaration and cxplanation of 
which,the Statute of 45 E. 3-cap. 3- was 
made, by which it is ſaid, Whereas the 
great men and Commons fel] their Woods 
at the age of twenty ycars, or of greater 
age, to Merchants, to cheir own profits, 
or in aid of the King in his Wars, Parſons 
and Vicars do implead them in the Spiri- 
tual Court for the Tythe of the (aid 
Woods by the name of Sylva cedna 5 it 15 
ordained, that a prohibition in this Cafe 
ſhall be granzcd, as hath been uſed before 
this timc. 

Now 50 E. 3-10» by Belkzap,it was ptow.Com. 
never ſeen, faith he, that of great Trees 470.b.acc. 
or of Tumber-trees, Tythes were deman- 
ded; which the Court agreed 3 and by Cook, 
| R 4 LL 
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Plow.Com. 
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11 P-48. in Lifords caſe. The words in the 
Stat-ot 45 E.3-arnd the Book 50 E. 3.viz. 
(great trees) mult be inrended Alh, Oak, 
Elm, of all which as well bc fore the Stat. 
of 45 E.3- by the Conimon Lawzas fince, 
it thcy were of the age of twenty years 
growth, Tythes was not to be paid, be- 
cauſe they of . their nature were only ac- 
counted Timberetrecs,. and tit for build- 
ing ; but of Sallows, Willows, Maples, 
and the Jike, although they be above the 
age of 20 years, yet Tythcs thall be paid. 

It hath been a Queſtion, whether Bee- 


470.DoR. and ches are Timber-irees, and wither 


Stud.195. 
C.11 part, L:- 
fords cale.acc. 


Tythes ſhall be paid of them 4 but the bet- 
ter opinion hath been, that they are not 
Timber-trees, gd that Tythes (hall be 
paid of them, EXccpt wiiere by the cu- 
ſtome of the Country,by rezſon of (carcity 
of Wood,they be accounted Tumbcr-trees; 
tor there no Tythes (hall be paid of them : 
and fo upon this difference 1t was adjudg- 
ed, Paſe-16 Jacobi in the Common-Plcas, 
in Pinder and Spencers Cale. Vid. Mich. 
8 Fac. in Cancel. The Counteſs of Cum- 
berlands cale. Moor $12. M. 40 Eliz. B. 
R. Holliday and . Lees cale adjudged. 
Tythes ſhalt not be paid of Beeches a- 
bove twenty years age, being Timber. 
Moor 541+ Tr. 14 Car. 10 B.R. Cro-1 patt- 
Gibbs and Wyborns caſe. A man-planted 
young, trees in a Nurſcry in the Pariſh of 
F- and afterward he digged them up and 
old them in another Fariſh, It was ad- 
as  - Judged 
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judged that he ſhould pay tythes of them 
m the Fariſh in which they were planted. 
Hill. 43 Eliz. The Parion of Ramfeys 
caſe. Tythe ſhall-not be paid of trees cut 
for Houſe-boot, Cart-hooc, Plough-boot, 
nor of Aſp. 
It a great Wood doth conſiſt for the 
moſt part of Underwoods which arc 
tytheable, and ſome great trees or - Bee» 
ches grow here and there ſparſim therein, 
tythes ſhall be paid of the whole wood, 
unleſs they be eſpecially excepted, as was 
adjudged Tr.19 Faciin the Kings Bench; 
and {o it the Wood doth: conhilt of the 
moſt paxt of Timber-trees, and there is 
ſome ſmall parcel of Wndcrwood- or 
buſhcs growing in the ſame Wood, the 
priviledg, of the great waod and Timber- 24 Eli, in B. 
trees ſhall priviledg the rc lidue of the wood K- how's ff 
from tythe to be paid thereof, as it was OuL> _ 
faid by Warburton Faiice, it was adjudg- cook 11 part, 
ed 16 Facobi in C.Bin Leoneeds calc. 48. in Lifords 
If Timbcr-trees have been uſually top» le 
ped and lopped, tythes ſhall not be paid 
of the rops and loppings x for the Law 
that priviledgeth the- body of the tree, 
doth priviledge the branches of the fame 
tree 3 fo if a timbcr-tree become arida, ep Int yr 
ficea, nec portans frufins, nec folia in eſta- ag 
te, nec exiſtens Mareminm , | yet becauſe 
ſometimes it was an inheritance which 
was diſcharged of tythes, although that 
now it become a dotard,tythe ſhall not be 
paid of che ſame 3 for the qualicy maps" 4 
; etn, 
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th, although the flate of the tree be 
changed. | 

Vid.Tr.38 Eliz. Cro. 3 p.Ram and Pat- 
gerſons Cale adjudged acc. Tre 2 Fac in 
B. R. Moor 762- Reynoldr cale, acc. Paſc. 
29 Eliz. in B. R. Wray and Clenches 
cale. Mooy 908. Young Oaks under 20 
years growth apt for Timber in time to 
come, (hall not pay Tythes. 

Tythes generally and originally azc 
vot payable of Houſes for habitation, nor 
of any rent reſerved wpon any demiſe of 
them 3 tor tythes are tobe paid of things 
which grow, or renew every yeat by the 
at of God: and for the Houſes in Lox- 

Cook 11 pat, dow, tythes antiently were not paid 3 for 

_ Gram? the profits of the Churches in Londen, 

Paſc. 34 Elin, conſiſts onely in Oblations, Obventions, 

B. R. Green & and Offerings : But now by a decree 

Pipes Caſe. made in the year 1535- and confirmed 

Muor 912+ ©C* by, AR of Parliament made 37 H.$. cap. 
12- the Parſons in Londox have 25. 9d. 
in every pound of Rent for the Tythe of 


the Houle 3 but if a modus decmand; be * 
alledged to pay 12d. in every pound of 


Rent for every Houſe in ſuch a Pariſh in 
London, this is a good modw decimandi 3 
for it may be, that for the Lands upon 
which the Hoaſcs have been built, ſach a 
wodus decimend; time out of minde hath 
p. $3 cer. in accultomeeto have been paid. 
B.R. the Earl By the cuſtome 'of the Realm, tythe 
of Deſmonds ſhall be paid for Fifh raken in the Sca 3 
eaſe adjudged |,1e the tenth Filh ſhall nor be paid, but 
5a ſome 
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ſome ſmall ſome gf money in conſidera- 
tion of a tythe : but if the Fiſh be taken 
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1 CY. 339. 


Hill. 9 Ca. 


in a pond, or in a ſeveral piſcary, and not 1, cr, in 


in the Sea, or any open River, then the B.R. adjudged 


owner ſhall pay tythe thereof, as a predial *c- 


x a was ought to be ſet forth within 
the Statute of 2 E. 6. Mic. 15 Car». B.R, 
Cro. 1 part, Barſcot and Nortons caſe ad- 
judged , That Tythes ſhall be paid of 
Honey. | 

To pay a Buck or a Doe, or the ſhoul+ 
der of a Deere when a Deere 15 killed, 
may be a good modus decimandi for the 
tythe of a Park, as it was adjadged," Mic. 
5 Fae. in Co. B. and Mic. 11 Fac. in 
Co. B- in Cooper and Andrews cale. Vid. 
Moor 863+ This cafc is put, but not Re- 
ſolved, the Court being divided in Opi- 
nions. Vid. Tr. 38 Eliz. Moor 909. Be- 
dingfields and Feakg caſe 3 tor a difference 
in this caſe. And although afterwards 
the Park be diſparked, and the Land con- 
verted into tillage, or hop-grounds, yet 
the Parſon ſhall not have tythes in kinde 
but the modus ſhall remain ; fo it is, if 
all the Park-pale talleth downg which is 
adiſparking in Law of the Park, yet the 
{ame doth-not deſtroy the modus, for that 
the ſame may be a Vark again 3, but Qnere 
of this caſe. For the difterence hath 
been taken where che preſcription gocth 
to. ſo many acres of lands, and where to 
the Park by the name of a Park 4 for in 
the tirſt caſe. the modus continucth, but 


not 


x3 Cay.ar the ! : 
Alliſes ar 1b, bies caſe was this, viz- Suit, was tor 
Thursbres caſe, tythes of Gorn growing in a Park which 
IP. Claytoas 

Reports 91. 
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not in the latt 5© it be diffarked : for to 
that purpoſe, Pafe. ' 19 ' Facrbi in the 
Common. Pleas, 1n Poole and Reynolds 
Caſe, where x was adjidyed accor- 
dingy. 

A prohibi:ion was ptayed upon a ſuit 
ia the {pirituai Couttr, tor tythes in kinde 
of a Park now converted into tillage , 
vpon {urmi.c of a modus decimandi to 
pay a Buck or a Doe for all itythes, and 
the prohibicion was granted z in which 
caſe theſe points wer: refolved. 1. That 
a\though rhat they are” fere nature, yet 
they may be piven tor tythes. 2.. Al- 
though they are not tythcable of chem- 


felves, yet they may bc given for a modus 


decimandi. 3. That this is a diſcharge 
of the very ſuit, andthe Park is not but 
a Lingrty, and the owner may tarniſh it 
with game when he plcaſeth ; and fo it 
was holden, Hill. 6 F 4c. in Co. B. in the 
Vicar ot Clares calc : Vide Sharp and 
Sharps caſe, Noy, 148, CC. 

In 13 Car. at the Allizes at Tork, Thurſ- 


was then difparked 3 the detendant did 
plead a cuttame to pay Veniſon and 
a Horſe-paſture time out of minde, 
in ſatisfaction of all tythes, &c. Evi- 
dence was given that Corn had been 
ſowed there and reaped , but no tythes 
paid 3 but the witnelſes proved a Buck 
paid yearly, but could not tell whether 
it 
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it was out of his Park or wot , ine Jury 
fou;:d. if it wi paitout of any zark, if it 
was acceped and a'llowid, it was tlic 
better to uphold th* cuſtom, then it par- 
ticularly tycd ( pay a Deer out of this 
Patk 3 iv; 30 'v, it the Park be diſpatkcd, 
yet this payn«n.f the D.cr may be per- 
formed 3 otic: wilt it kad been , 1 tne 
cuſtom had |. :1 to pay « LU--: out of this 
Park on'y 5 tor i; n by ac:truy'ig of 
that,the'cuttc (ir; ad born gone alſo. la'ths 
caſe it was hiy(don by Ja g-5,alkrough 
the D:cr had been otter, and tor the moſt 
part Paid out of this Park, yet this doth 
not alter the cultome, it 1! may be paid 
out of any Park : and if (h- cultore was 
0 pay a ſhoulder ot Veniſon generaily, 
it may come out of and Park; but the 
Judges direRed the Jury, that if they 
found the Deer was to come out of this 
'Vaik which is now diſparkcd , then to 
hnde a ſpecial vecrdiet. 
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If a cuſtom be aliledged,that the Parſon 7; 48 xt. 
ſhall have but the rench (heaf of Wheat 2onday and 
for all the tythes of all manner of Corn £9v4#zs Gale. 


and Grain, this is no good culiome, as it 
was adjudged , 35 Eliz. in the Common 
Pleas: fo in the cafe betwixt Fucks and 
Sir Charles Candiſh,Mic. 11 F ac. in CoB. 
it was alledged that the owners of fuch 
a Farm had uſed time out of minde to take 
back thirty ſheafs of the tythe-Corn after 
the ſame was (et forth, to their owa 
uſes: it was the opinion of all the Ju- 


+ ices, 
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ſtices, that ir ought to bt alledged, that 
the Farm was a great Farm z tor other- 
wile the cultome would not be good , 
for that it tended to the impoveriſlung of 
the Parſon or Vicar, in taking away of a 
good part of the profits. 

Paſc. 30 Eliz. B. R. Stebbs and Good- 
larks calc, A cuſtome of the Town of 
Lowns alledged, That the Parſon hall 
have for his Tythe the tenth Land ſowed 
with any manner of Grain z and he ſhall 
begin to reckon at the firfi Land which 1s 
next to the Church : The Pariſhioners 
left every tenth Land unſowed with Corn 
co defraud the Parſon. Reſolved : The 
cuftome was againft Law and Reaſon, 
and a conſultation awarded for the Par- 
ſon to have Tythe in kinde. Moor 91 3- 

19 Eliz. in B. R. Cooks Sclect caſes, 
58. la a prohibition upon a preſcription 
de modo decimandi by payment of a ccr- 
tain ſum of money at a day certain , the 
Jury found the Modus decimandi , but 
that 'it had been paid at another day, It 
was Reſolved in that caſe, That no cou- 
ſulcation ſhould be granted z for although 
the day of payment be miſtaken, yet it 
appearcd' to the Court, That no Tythes 
in kind were due, for which the ſame was 
in the ſpiritual Court, and the tryal of 
the cuſtome de mude decimand; belongeth 
to the Common Law. 

In debt upon the Statute of 2.E. 6. A 
preſcription was made to pay one _ of 

ay 
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Hay for all Hay growing in ſucha Cloſe z 
this preſcription was diſliked of by the 
Judges, as where payment of one penny 
is pleaded in ſatisfaction of 20 /ib. but 
upon the evidence, it was not proved that 
the load of Hay was paid conttancly , but 
ſometimes money, ſometimes 5 x. fome- 
times 6 5. as the parties could agree 3 the 
Jury found for the plaintiff againſt the 
preſcription, and it ſeemed to the Judg- 
es, that the preſcription ſhould not be 
good to pay 2 load of Hay, becauſe of rhe 
charge of the making of it, and allo of 
the loading of 1t, if it was the uſage fo 
todo; v. 13 Car. at the Aſſize of York, 
Jackſons calc, Claytons Reports 60. calc 


103» 

But if a man {oweth his Lands with 
Corn, and afterwards the het waketh a 
compolition with the Parſon or Vicar to 
have but the thirteenth Sheat tor his tyrhe, 
this was holden to be a good colnpoliti- 
on, and ſhould bind che Parſon ; aud if 
afterwards the hejx doth endow his Mo- 
ther of the third part of the Lands, the 
Mother ſhall have benetit of this compo- 
ſition, although char ſhe cometh in pa- 
ramount to the ſame. 


In 17 Car, in the Kings Bench, Hitch- Paſc.17 Car. 
cocks Caſe was this; A Vicar did Cons 1 B-R- Hitcb- 


tr ' theſe words, viz (inter ſe couve- 

nerant )with a Pariſhioner to pay ſo 

tor increaſe of Tythes, and dicd : His Suc- 

cellar fucd in the Ecglcfiaftical Cover 
os 
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Paſc.21 Fac. 
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for them : and in this caſe a prohibition 
was granted 4 for it was ſaid, this was 
not a real compoſition, although the Bi- 
ſhop called} it ſo, but a perſonal agree- 
ment only and in this Caſe it was ſaid, 
thatif it was a a real Contra, and tnade 
berween Spiritual perſons, and only con- 
cerning Spiritual thiugs, it was ſuteable 
only at the Common Law, and ſhould 
not bind the Succeſſor. Note, Hill. 31 £- 
liz. B. R. Gomerſal and Biſhops caſe; Leon. 
1 part, 128. An Agreetnent betwixt the 
Patſon and his Pariſhioners 'is a good 
cauſe to grant a: prohibition, if the Parſon 
libelleth in the Spiritual Court againſt 
ſuch Agreement. 

Tr. 31 Eliz. B.R. Chapman and Hurſt 
calc, Leon. x part, 151 acc Mich. 4 Fac- 
B. R. Hawks and Brothwiths caſe. A Par- 
{on grants his Pariſhioners Tythes by way 
of Retcinor for three years 5 by parol it is 
good z but otherwile it is, where it is as 
long as the parties ſhall live. Telverton, 
94 95+ Vid. Tanner and Smales calc.ibid- 
acc. Cro. 2 part, Ab. 417+ acc. 

A Parſon did Covenant with A. his 


in B.R.Snelt & Executors ard Afigns, that for ten: (hil- 
Beuets Caſe, 


lings to. him paid every ycar- by A. his 
Executors or Aſſigns, that he, his Execu- 
tors and Aﬀighs ſhould be quit of the 
Tythes for ſuch Lands during the life of 
the ' Parſon, A. paid the Parſon 10 5 


"which he accepted of. Afterwards A.made 
B. an Infant his Executor and died. Ad- 


miniltra* 
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miniltrat ion darante minore 4tate of the 


125 Iafant was committed to another, who 
Biz leaſed the Lands at Will : the Parſon li- 
eee belled- iti the Spiritual Court againlt the 
id, Tegant at will for to have Tythe in kind 
de of the Lands 3 It was adjudged in this 
M- cale, that hb= (hould have 4 prohibition, 


ble tor that the Agrcemcat and Compoſition 
ald _—_ we m—_ during his lite 3 ard 
K- although the Aſtignce could not (ae the *D 
ON Parſon upon the Contra&t, yet lic ſhould og M7 
the have a prohibition to ſtay his Suit 1n the and Grifins 
od Eccleſiattical Court, 4nd put the Parſon Calc,Ace, 
(on tor his remedy tor the 10 5. epon the 
inſt Contract 3, tor he Tould not have Tythes 
in kind, becauſe of the Compoſition. 
wits Hill. 32 Eliz. B. R. Woodward and Baggs 
2c: cale, Leox. 3 Par's 257. In contideration 
a r- ot 54. paid by A- Parithioner to the Par- 
vay ſon, It was agreed, That 4. and his A(- 
It is ſigns ſhould be diſcharged of Tythes of the 
; as Land during his lite. The Parſon fues the 
ton, | Allignee of 4.tor tythes in kind, who pray- 
j ed a prohiibitios, which was denied, be- 
cauſe it was an «citate tor life, and could 
his I not paſs but by Deed. Burif it had been 
hil- a Covenant for years, it had been good, 
his BN V-Weſthed and Peppers caſe.Relolved accs 
ecu> . Every Modus Decimandi is by Preicrip- yic.s 7ac. in 
the I tion , and is intended to have a lawful Co. B. Mild- 
> of |. Commencement upon forme agreement 4? and Hats 
O 5 at the firſt made for valuable conlidera- ko bag 
ade I tion with the Parſon or Vicar 3and there- 
Ad- I fore although that _ in kind _ 
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been paid for twenty or thirty years to- 
gether. yet the ſame ſhall not deftroy the 

7 ' Modus: And vid. 44 Eliz. in B.R. in 
Mic 44 E'!%> Nywels and Hicks caſe : Cook, 2 part, In- 
ov ty ag ſtit. 653. When a Cuſtome doth create 
Co. 2 part, An Inheritrnce , it cannot be waved or 
« Inſtir.553, annulled by payment, or other matter in 
x Inſtit 114+ Þajs, Vid. acc. 15. E. 3. title Fudgment 
Is E-3-Ju"E® 133+ 14 E-3- ib. 155. Andi d 
ment 133 & 4333* 14 £-3+ 29+ 155+ 20G It was agree 
PPY | In Potter and Student, that if it were or- 
V.D: ute Di- dained by Law, that payment of Tythes 
Doſe de in kind ſhould ceafe, and. that every Cu- 

_wu rate ſhould have aſſigned unto him ſuch a 

portion of Land, Rent, or Annuity, as 
ſhould be ſufficient fog himzOr that every 
Pariſhioner ſhould give a certain ſum of 
money for the maintgnance of the Cu- 
rate; that ſuch a Law would be a good 
Law ; And then it Tythes may be 6 
changed by a poſitive Law into Rent, or 
Annuity, there is no Queſtion to be made, 
but a compolition. made with the Parſon 
8 14.6. 22,23+ Or Vicar to pay a Modus Decimandz which 
9 H.6.17- hath continued time out of mind, Cu- 
4q'E 3 fiome being equivalent'to Law , is good 

11.413. and (hall binde the Parſon and his Succel- 

19 H.6 75+ ſors: But a Modus Decimandi cannot be- 

34 4.5.35 oin at this day, but muſt be by pre- 

* Eription : But yet at this day, a com- 

>: 187. poſition may be made, which ſhall 
27 4.8. 20 & binde during thr lite of him that made it, 
2 1.ACC- as it was agreed, Paſe. 17 Car. in Hich- 
cocks cafe above-mentioned, Vid. Palc. 

5 Jac-B. R» Telverton, 93+ T's 
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by 4 Pariſhionet with the Parſon, that he 
ſhall retain his Tythes for (even years, 
paying 50 lib. per at. is good, by word 
without deed, otherwiſe to hold them 
tor life. Vid. Hzwhks and Brothwiths calc, 
ibid. adjudg. acc. 

In-an Action of Tretpaſs a preſfcripti- 
on was laycd, that 2s. 9g. d. had been 
paid for eleven Doles of” Meadow 3 the 
Cafe was, That theſe eleven Doles were 
parcel taken out ot a great Meadow 3-and 
the Witneſſes did prove that a third-part 
had'been paid for cvery Dole of the whole 
Mcadow , of which the eleven Doles were 
parcel. ka this calg, it was. adjudged a- 
gainſt the the Plaintiff, becauſe he laid his 
preſcription entire, and ſeveral thirds for 
every Dole, though it did amount to (0 
much 3 ad thereupon the Plaintiff was 
Nomſait. 


luggeſtcd to pay a rate-Tythe of 13 5-4 d. 
for all Land, &c. 'and for the profits of a 
Milt upon Evidence, the Witneſſes pro- 
vedſeveral (mall (fumms paid, as 5 #- 2's. 
&c. which in the whole came to the juſt 
lam inthepreſcription 3 this washolden 
to be no/ good proot- of the preſcription 
by the Owner ot the Inheritance 3 Bat o- 
_ it had been, if theſe (ſeveral ſums 

aid\ by the ſeveral Tenantits 


= ore patcels of of the Lands-.in 


Queſtion z' and in this! cafe, If fuch 


x preſctiption' is laid tor an hundred 
S 2 


Acres, 


13 Cargin B, 
R. Setons cale, 


Is Car. Sir 
In a Prohibition a preſcription was Arthur Robin- 


f.31.cale 


ſons caſe. Clay 


tons Reports, 


135» 
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Acres, and the plaintiff faileth in the 
number z ©nere, if it be not a failer of 
the- preſcription : therefore it was con- 
ceived the beſt way to lay it was, that it 
had been paid for ſuch Cloſes, &c. by 
name 3 and it was clearly holden in this 
caſe, that there being no proof made 
which did extend to the Mill, that the 
plaintiff did fail in his preſcription in all, 

Note, There is a difference betwixt a 
ſuggeſtion to have a prohibition and a 
aipticn contained in it, and a pre» 
ſcription made in defence, or by way of 
plea 3 for in the ſaid caſea joynt preſcrip- 

tion is made of two things 3 if he. fail in 
one, allis deſtroyed , becauſe it is by 
way of Title. But wherc it is only to 
give the Court jurifdiGion, there it is &- 
therwiſe 3 and theretore if a ſuggeſtion to 
have a prohibition be, That he hath paid 
for the Tythes of Wool and Lamb 2 d. 
and upon the proof it appears that the 
2 4d. hath bcen paid fr the Lambs, and 
not for the Wool , although for the 
Wool che Suit doth remain to the Spi- 
ritua! Courts yet for the Lamb, which 
is a""Modus Decimand: , the prohibition 
ſtands good. Mich.. 2 Fac. in B. R. The 

Caſe of prohibition. Telv. 55. 

The proper Count, for the Parſon or 
Vicar to ſue in for his tythes not paid, 
withholden from him by his Pariſhionen, 
or for the profits of his Church take 
from him by another Parſon or Vicar, 


Cap:XXVTI. Parſons Law, 
the Ecclefiaſtical Court,by a Libel there 
preferred againit them,or by a Spoliation. 
mw If one Patſon taketh away the tythes 
; it I} or profits belonging to the Church of 
by Þ another Parſon : It the tythes or protics 
this £ doamount to a fourth part of the value of 
ade &W the Church, he ſhall have Spoliation a- 38 4.5. 20. 
the gainlt him in the Spiritual Court,although by Forteſcut. 
all. WF chey claim by (everal Fatrons : and it they 
xt a I claim both by one Patron, there one (hall 
id a I have-Spoliation agaialt the other , al- Q5 8.2. 3, 
pre- £ though the profits do amount to above a 
y of I fourth part,as to a third part,or the moye- 
cnp- | tic of the Church, becauſc in that Caſe the 
ail in  Patronage doth not come in debate: But if 
is by & the profits do amount to above a tourth 
ly to I part, and they claim by ſeveral Pa- 
'15& If trons, there if one Parſon fucth a Spo- 
onto | lation againſt the other in the Spiricaal 
| paid £ Court, the party grieved (whici is the 
| 24. Patron) ſhall have an Iadicavit ( which is 
at the WW in che Nature of a protvgition) unto the 
;, and Spiritual Court, bccaulc the right or the 
r the Patronage doth come in debatc. But 
e Sp- | where the Right ot the tythes doth oucly 
which - come in debate, aud not the right of the 
bition Patronage, there the Spiritual Court (halt 
. The have the [uxiſdiction of ic: & theretore in 
an action elpaſs brought by a Farton 2, x 4, 24. 
againſt a Vicar tor Underwood, cach of a17c, 29 Flitg 
them did claim the Uuder woods by pre- '* m—__ ad- 
(criptionas his tythes,there although racir —_ ” 6. 390 
claim was by.preſcrip:ion ( which was a acc. 
matter triable at the Common Law) Yet 
S 3 beciuk 6 
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becauſe the Right of the Tythes was in 
debate onely, the temporal Court was 
ouſted of the Juriſdi&ion, 

Spratt Subdean of Exeter did Libel in 
Mic. 10 Jae. the Spiritual CourFagainlt Nicholſon Par- 
pat 4 rs pu ſon of A. pro annuali pencione of 301, 

chol/ons - © 
Caſe. out of his Parſonage, and ſhewed in his 
Libel, how that zam per realem compoſi- 
tionewm, quam per antiquam & laudabilem 
conſuetudinem , ipſe & Predeceſſores ſui 
babuerunt & <abere conſueverunt predi- 
dam annualem pencionem out of his Parſo- 
nage. of A. and in this Caſe it was ad- 
judged, that although he elaimed the 
{ame pencion by Temporal grounds, viz. 
by Preſcription and real Compoſition 
17.41 E!i.B.R. yet becaule the parties were both Spirt- 
Collies Caſe. tual perſons, he had his t 1etion to ſue 
Cro. 3 P- 575+ for the {ame either in the Spiritual Court, 
__ 4 bo or in the Temporl Cout. And the Sta- 
and Brizzs Cuteof 34 H. 8. cap. 16. gives liberty to 
Caſe, C0. 2 P» Spiritual perſons#*to ſue tor pencions in 
acc. the Spiritual Court : bur if a Spiritual 
perſon who hath ſuch a pencion by pre- 
{cription, bringeth a Writ of Annuity tor 
the ſame ( as he may do if he will ) and 
declares upon the preſcription, he canaot 
afterwards ſue tor this Anguity in the 
Spiricual Court, by the name pencion, 
tor that he hath determined his Election 3 
and 1t he doth, a prohibition will lic. 
Vid. 32 E.3- Juriſdiction 26. A Vicar 
had Tythes and Oblations, and an Abbot 
clatmcd a pencion of him by +” 
tne 
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the preſcription adjudged was tryable at 
the Common Law, although chat” Suic 
was betwixt (piritual perſons. 

Vid. 20 H. 6. 17. 19 E- 3. Fitz. tit. 
Juriſdicton- 28, The Biſhop of WWinche- 
ſters caſe 3 where a Modus Decimandi is in 
Queſtion, although che Suit be betwixe 
ſpiritual perſons, it (hall be cricd by the 
Common Law, and not in the ſpiritual 
Court. Vid. Cook Sele&t Caſes, in the 
Caſe De modo Decimandi 40- 

See 35 Eliz. in Croker at:d Dormers 
caſe, in Pophams Reports 23. where it 
was holden by all the Juſtices , chat a 
pencion iſſuing out of a Rectory, is the 
ſame with a Rent: and that ſuch a. pen- 
fion was damandable by the Common 
Law, in the Common Law-Courts and 
by that Caſe it appearech , that fuch a 
pencion was demanded _s Writ of 
Entry, whereupon, a Common Recovery 
was had. 

And fo if a Pariſhioner (hall refuſe to 
pay his tythes, or dot not let forth his 
przdial tythes, the Parſon may Libel a- 
gainſt him in the Spiritual Court it he 
pleaſe; Or elle at.this day, the Parſon or 
other Proprictor of the tythes, may have 
ther Action in the Kings Temporal 
Courts, for the not ſetting forth, or for 
the ſabliraQion of them,at their EleQion, 
and ſhall recover the treble value of the 
tythes, as it was adjudged by all the 
Judges of England, agaioli the opinion 
2 4 Ot 
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y: Cook 2 par. 
dl b. 
Hill, 4o Eli, 
in Co-B.Ror. 
659. Bedells 
Cale acc. 


of England, againſt the opinion_of Eger- 
tou Lord-keeper, 29 Eliz. in Fob Eh 
For although that the treble value be not 
giveu to the Parſon or proprietor of the 
tythes by any expreſs words 'in the Sta- 
tute of 2 E. 6. Hill. 2 Fac. B. R. Cro. 2 
part , Ab. 393- Dagge and Penkevous 
Caſe acc. Vid. Moor Ab. 277. acc. 
Yet foraſmuch as he is the party 
grieved, and hath the right of the 
Tythes in him, the. treble value is 
given to. him. For whenſoever a Sta- 
rute- giveth a forfeiture or a ,penalty 
againſt any one who wrongfully detein- 
eth, or diſpoſſeſfeth another of his Right 
or Intereſt 3 in that Caſe, he who hath 
the wrong, ſhall have the forfeiture or 
penalty, and ſhall have his Xction at the 
Common Law for the ſame, or elf he 


Which /. coo may ſue in_the Eccletiaſtical Court for 
Sele& Caſes, the ſame iſe. - | 


47 


Tr. 44 Eliz. B.R. Moor 915. Day and 
Peckpells Caſe,Refolved, That in anAction 
brought at Common Law upon the Sta- 
tute, the Jury carſ®iot give leſs then tre- 
ble Damages, but no Cofis. 2. That a 
Farmer ſhall. have Action upon the Sta- 
tute, by the cquity of the Statute, al- 
though he be Hot within the words of the 
Statute, , Cro. 2 Par. ace... 

In a7 Car. in the Common Pleas, the 
Caſe was this 3 4. Parſon Libelled in the 
Eccleſiaſtical Court for Tythes, and (et 
forth that the Tythes were ſer forth, and 


thak 
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that the defendant did hinder and flop 
him to carry them away. It was hol- 
den by the Juſtices in that caſe, that 
becauſe he did not ſue upon the Statute, 
for he doth not mention the double va- 
lac in his Libel as he pught to do, as was 
agreed by all the Juſtices, a prohibition in 
that caſe was awarded, 7, 
Now, what ſhall be ſaid a ſetting forth 
of the Tythes, and what not, appeareth 
by the Judgment given 10 Car-in Ander- 
ſons caſe : where it was holden by all the 
uſtices, that if a Pariſhioner ſetteth forth 
is Tythes, and they ftand upon the Land 
yo or three days, and afterwards he ta- 
eth and carrieth them away, that this is 
not a ſetting forth of the Tythes within 
the Statute of 2 E. 6. Paſch. 40 Eliz. B. 
R. Leigh and Woods calc, Cro. 3 part, 601 
adjudged acc. 
It Tythes be ſet forth, if they be carri- 
ed away by the Tenant of the Land, or 


; by a ſtranger, theParſon may have Treſ- 


paſs but then he muſt ſet forth his Title 
as Parſon; and he ſhall have convenient 
time for carrying them away, of which 
convenient time the Law ſhalljudge. But 


if the Parſon ſuffer them to contiune 


long upon the Land, the Tenant of the 
Land may dr{train the Corn damage fea- 
fant, or have his ation upon the Caſe a- 

inſt the Parſon. Hill. 22 Fac. B. R- 
Mownford and Sidleys calc, Bolſtr. 3 part, 


6. 
3 Tre 
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Tr. 30 Eliz. B. R. Leog. 2 part, 101. If 
aPariſhioner ſetteth out his Tyches, and 
the Parſon will not cake them , but they 
are deſjroycd by Cattle, he ſhall not pay 
Tythe again; But if he ferteth them 
out, and preſently takcs [them away, he 
ſhall pay Tythes ayain.Beynets and Short- 
wrights Cale.” Vide Tr. 44 Eliz. B. R, 
Sprat and Heals caſe. Cooks Scle& Cakes, 


23» 

pa 15 Car.in the Kings Bench Ia an 
Foy broight upon the Statute of 2 E. 

, and found for the plaintiff, it was mo- 
ved in arreſt of Judgment, becauſe the 
plaintiff aid, that the defendant was Oc- 
cupier only, and did not ſhew what in- 
tereſt he had 3 But it was che Opinion of 
the Juſtices and the whole Court, that he 
needs not fo todos for that whoſoever 
taketh away the Tythes is a Treſpaller : 
and an Adion licth againa(t a Diſfcitor for 
the Tythes ; and that it one cutteth them, 
and another carrieth them away, an Acti- 
on lieth againſt any of them. Mich. $ Fac. 
Sir Fob Gerrants caſe. Two Tenants in 
cammon, one ſctteth out the Tythes, and 
the other carrics chem away : Afton |i- 
eth againli him only that carrieth them a- 
way- Vid. Mich. $ Jac. C.B. Cole and 
Wilkes calc. Hutton 121+ acc- 

Note, wherc the (uit jn the Ecclefiaſti- 
Court doth-not belong to them, but co 
the Commion Law, there a Pr emunire li» 
eth-; As if the Parſon after ſendipg of the 
Tythes, 


Cap.XXVII. Parſons Law. 
Tythes, will ſuc here for ing away 0 
the Tythes ſevered bith the Ator pot 
'ey Judge incur the danger of a Premuxire. 
ay "” H. - x os Reports. Twrbur- 
em s Cale. Vid. Cook, 12 part, 39, C= 
he cord. & 12 part, 3 4% 
"_ If a Parfon or other Proprietor of the 
R, Tythes will fue for the farne in the Eccle- 
les, liaftical Court, for not- ſetting forth, or 
| the ſubſtraQion of them after they are ſet 
E7 forth, he ſhall recover in that Court but 
FE. the double value of the ſame 5 and the 
no- realon thereof 1s, becauſe in the Eccleli- 
the I aſtical Court, he ſhall recover the Tythes 
Dc- themſelves 3 which makes it <quivalent 
in- with the treble value at the Common 
nof || Law, as itis faid in Cook 2 part, Inftit, 
he 651. | 
ver And therefore the caſe was, Hil. 11 
& : Fac. itfthe Court of Commoa Pleas, that 
for a Parlon did libel in Spiritual Court 
-m, tor the ſabſtration of Tythes, and the 
&i- defendant wn the Court of Common Plcas 
fac. || ſuggeſted tobe diſcharged of Tythes by 
In 9/3 within the Statute of 3x H. 8. 
and and had a prohibjtion ; and Iſſue being 
1 11- joyned in the Court of Common Pleas 
'Fh upon the priviledge , the plaintiff in the 
and prohibition was Necn-ſuit. Whercupon a 
Conſultation was awarded;and a {entence 


iſti- was afterwards given foi theParion in the 
tO Spiritual Court, that hs ſhould recover 
e Us the ingl- va'u-, and j.i ih value certalny 
the Ft 'wlterizs quod recyperet duplicem valo- 


rem, 
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Hil.11 Zac. in 
Co B Baluwin 
and Gryryts 
cale. 
14.Mich. 

11 7ac.in Co. 
B. The Dean 
and Chaprer 


of !1:1d/or and 
webbs cale, ad- 


judg.acc. 
Gadb.211+ 


IG. ens 


rem, and ſet the (ame alfo certain. 
And after this ſentence a prohibitiofi was 
awarded , becauſe therein they exceed- 
ed the value which was to. be reco- 
vered in their Court z and it was adjudg- 
ed, Satatrhough their ſentence was not, 
that he ſhould recover the treble value 3 
yet becauſe Sentence did amount to fo 
much being laid together, a ſpecial pro- 
hibition was awarded, ſetting forth the 
whole matter at large. Note,zo Eli.Leon- 
3 part,204-Reſolved, A Bill doth not lye 
in the Exchequer-Chamber, to have the 
treble value for not ſetting forth of tythes, 
according; to the Statute of 2 E. 6. be- 
cauſe the plaintiff. hath his remedy for 
the fame in the Court of Pleas in the Ex- 
«hcquer. 

And a Parſon ſhall have an Action up- 
on the Statute of 2 E.6.tor the treble Va- 
lue, or may ſue ingthe Spiritual Court for 
the double value at his Elec&ion,although 
he be no Parſon at the time of the ation 
brought : For ifa Pariſhioner doth not 
ſet forth his Tythes, or ſubſtracteth them 
after they are let forth, and afterwards 
the Parſon is deprived for Symony, or 0- 
ther crime, and fo declared by a {cntence 
given in the Spiritual Court againlt him; 
yer nay ſuch a Parſon after ſuch his De- 
privation ſue in the Ecclehtaftical Court 
tor the ſubſtraftion of the Tythes which 
were due to him before his Deprivation, 
and a prohibition will not lie, as it w_ 

ad» 
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ad judged , Hill. ; > Fac. in Coles Caſe. \ 


Mich. 40 Eliz.B. R. Fobns and Carnes 
cale, Cro.3 part, 621. If Debt be brought 
upon the Statute for not ſetting forth of 
Tythes, adjudged," Not guilty 1s a good 
plea, becauſe rhe Action 1s founded upon 
a wrong done. Vid. Trin. 42 Eliz- Cro. 
1 part , Wortley and Hatpingbams cafe 
adjudged acc. 

And-thus'much briefly for Tythes, the 
ptohits of che Church or Parſonage belong- 
ing to the Incumbent ; letus now come 
to: ſpeak ſomewhat of Churches Colle- 
gial and Parochial, cither Preſentative, or 
Donative 3 And how, where, and by 
whom an Union may be made of two 
Churches into one, and of the Appropria* 

tions of them, and of Advowſons. 


370 


D0da.$-acc- 


Cook 11 Pp. 71» 


27 All.29. 
40 E.3-28, 


— — _—_ 
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Of Churches Cathedral, Collegial, 
and Parochial , Preſentative, or 
Donative 3 Of Viſitation of them: 
Of Proxies incident to Viſttdti- 
ns,apd of the Union of Church- 
es, and of the Appropriations of 

ons. 


8$hem, an 


Cr —— 


EL Churches are Cathedral, Colle- 
gia] and* Conventual; or Parochi- 


'al : A Cathedral Church is the See, ot 


Church of the Biſhop of the* Diocefs, 
whereof he is the Incumbent. Vid. in A»- 
derſons 2 part, 168. There cannot be a 
Cathedral Church without a Biſhop 3, for 
it is Sedes Epiſcopi , and therefore with- 
out the Biſhop it cannot be conveyed to 
another. | 

Of every Cathedral Church there is a 
Dean,and a Chapter, who are the Preben- 
daries orCanons thereof,who are of Coun- 
cil with the Biſhop : But they have and 
hold their poſſefſions ſevered and divided 
from the poſſefſions of the Biſhop. The 
Viſitation of Cathedral Churches doth 
btlong unto the Metropolitan of the Pro- 
vince,or elſe to the mR—_ the Tem- 


poralties of the Archbiſhop of the Pro- 
vince, 
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vince”, ſede vacante , axc in the Kings 
hands. 

Collegial Churches or Conventual,were 
ſuch as in times palt, were belonging to 
Abbies or Priorics, and the like, and Fuch 


*as are at this day in Colledges. 


A Parochial Church is that 44 quam 
Keclefiam Plebs convenit, ad percipiends 
Sacramenta Baptiſmatis & Corporis & 
Sanguinis Chriſti, nude pabulum ad 'ani- 


. mas ſuſtentendas ſuſtipiant + of which the 


Parton, ot whom we have before ſpoken 
at large, is Incumbent, who hath the 
Cure ot all the Souls within the Pa- 
rith. 

In a Church Parochial there are other c0.1 part, 
Officers belides the Parſon and Vicar,viz. iſtire3.4. 
the Church-wardens, Parith-Chark, Ov. 3,719" 
The Church-wardens are a Corporation, 9 7ac.B.R. 
who have a capacity to take goods into Starkey and 
the uſe of the Churchz and the Govern- _ eaſe. 
ment of the body ot the Church doth ap- _ H. 640. 
pertain unto them. : they ſhall have an 
Action of Tteſpals for taking away the 
Goods and Ornaments of the Church in 
their own Names : and alſo ſhall have an 
Appeal of Robbery tor the goods of the 4 2.2.1tin, 
Caurch, - which- are (tollen out- of- the Kane. | 
Church : andif they do recover damages - —m 
in any AGion brought by. then asg mw 
Church-wardens, the damages ſhall'go to 13 4.7.19. 
the uſc ofthe Church, and they ſhalF not 4cc- 
have them to their own uſes. But” the coob 1 part, 


Chuxch-wardens have not a-capatity to Ioſtir-3. 
pur- 12 H.7.29- 
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Mic, to 7c. 
in C. B. Pymr 
and Garums 
caſc« 
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purchaſe Lands to the uſe of the Church : 
Nor is any Leafe made by them of the 
Churches Lands good in Law. Vid. Mic. 
31 Eliz. im Com. Ban. in Hadman and 


Ringwoods calc, Cro. 5 part, I45z I 29.' 
They mult declare, that the taking, was 


not ad danmum ipſorum, but ad demnum 
bienorum. 


Paroc 


The diſpoſing and placing of the Pa- 
riſhioners in Seats in the Body of the 


Church doth appertain to the Ordinary 


de communti jure , and by 2 


ppointmment 


from and under the Ordinary , to the 
Church-wardcns : and for a Seat in the 
Church,the Suit doth properly belong un- 
to the Spiritual Court ; But if a Cuſtom 


be alledged , that the Church-wardens 


thernſelves in their own Rights, time out 
of mind, without the power of the Or- 


dinary, have uſcd to have the placing of 


the Pariſhioners in Seats Navis Ecclefie, 
this is a good cultom, and for ſuch a Scat 
the Suit ſhall be at the Common Law, 
and -not in the Eccleſiaſtical Court, be- 
cauſe the Ecclefiaſtical Court cannot try 
thecuſtome, as it was athudged 9 Car. 
inthe Kings Bench, in Tompſons cale. 

If a Gentleman with the conſent of the 
Ordinary , hath built an Iſle to the 
Church, and ſet convenient Scats there 
for him and his Family, and hath always 
repaired the ſame at his.own cofis and 
charges 3 if the Ordinary place another 


man in the Scat with him, without his 


CON» 
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- conſent, he: mag have his Aﬀtion upofi 
the Caſe againſt the Ordioary 3 Bar it 


with the conlent of the Ordinary a m2fi 
builds or ſets a feat in Navi Ecclefie, and 
another man pulls down the (ame, or de- 
faceth it, an Action Vi & Armis will 
not lie againlt him, becaule the Freehold 
of the Church is in the Parſfonz but in 
ſuch Caſe, he'may ſue the parry in th- 
Spiritual Court for the wrong, doiie unto 
hirti, 

Cook, 12 pat. 105. Paſe. 10 Fas. Huſſty 
and Leytons Cale in the Star-chanibir 
adjudged, acc. Vid. Tr. 18 Fac. C. B: 
Dawtrie and Dees caſe; Bridgman 4+ Acc. 
The Heir (hall maintain Freſpals tbr 
breakirig the Coat-armbur of his An- 
ceſtors {:t in the Church, f2 Fac- B. k, 
Francis and Lezgs caſe , Cro: 2 par. ad- 
judged. | 

Vid. Tr. 18 Jac _ B. R. Rott. 1199: 
Damrree and Dres cale, Bridgmgn 4+ Re- 
(olved, That one cannot have a Freehold 
in the Church, nor any part thereot, but 
the Freehold is in the Parſon. 

The Church-wardens ate at every _Vi- 
ſitation of the Bilhop of the 'Diocels co 
make preſentmznt ot all Miſdemeanours 
and Offences in the Parſon, Vicar, or 
Pariſhioners, cither concerning Religion, 
or the btcach of the Rites and Orders of 
the Church,and for to preſent the defaults 
of all that repair'not to Divine Service 
there, or obſcryc not the Rites and'Ce- 
T Fcmonies 
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26 H.?. $.b. 


BR. Saul 
woeds Caſe. 


1663. 1 Þ. 94+ 5% 
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remonies of the Church : and although 
they have ſo large an Authority in the Pa- 
riſh under the Ordinary 3 yet they arc 
not elteemed to be Ecclcfiaftical perſons, 
but they are for the moſt part Lay-men, 
and they may be removed from their Of- 
tices by the Ordinary, upon juſt cauſe of 
complaint made unto him, or elſe by the 
Pariſhioners themſelvesz and therefore if 
a Pariſh doth preſcribe to have the choice 
of their Church-wardens for two years 
together with the aſſent of the Paiſhio- 
ners, yet may the Pariſhioners themſelves 
within two years remove ſuch Church- 
wardens, and appoint others in their 
places 3 otherwiſe they might waſte all 
the goods of the Church within the two 
years, for which che Pariſhioners could 
have no Remedy againſt them. 

The Pariſh-Clark is an Officer in the 
Church ; but he is moſt commonly 
Lay-man, and no Ecclcfiaſtical perſon; 
and hif Office is but a Lay-Office ; He is 
to be choſen by the Pariſhioners, and not 
by the Parſon or Vicar alone 4. and he 1 
allo removeable upon cauſe from his Of 
fice at their Wills and Pleaſures ; He i; 
not a perſon corporate, nor hath ſuccel 
fion 3 and the Parſon is not. tied to finds 
the Pariſh-Clark, as it was adjudged Il 
30 Eliz, in B. R. in Saul and Word 


Hill, 36 El caſe 3 Buit if the Parſon be tied to fiul 


ſuch a Clark, A preſcription to pa) 
per 68 or (uch fum to ſuch a m_ 
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Clark by a Pariſhioner in diſcharge of his 
Tythes, is a gond diſcharge of the 
are F Tythes againſt the Parſon ; But yet 
ns, F Tythes are not payable to him as Tythes, 
cn, F 3$ E. 3. 27- AGitt in tail was made of 
Of- F the Serjanty or Clarkſhip of the Church 
le of © of Lincoln ; It was adjudged, That the 
| the Office was Temporal, and ſhould not be 
re it tried in the Spiritual Court, but in zhe 
joice © Temporal Court. And that he 1s but a 
ſears Y Lay-perſon, and removeable as aforeſaid, 
ſhio- appeareth by the Book ot 3 E. 3. Annuity 
elves Þ 40. where an Annuity was granted unto 
urch- a man until he was promoted unto a 
their Benefice 4 and itn a Writ of Annuity 
te all brought by the Grantee, the Defendant 
eewoll did alledge that the Plaintiff was made 
could Þ by him the Clark of ſuch a Pariſh- 
Chnrchz and it was ruled to be no good 
plea z to bar him of his Annuity : for 
chat the Clatk of a Patiſh was but a Lay- 
officer, and he was retnoveable at the 
pleaſures of the pariſhiones 4 and the 
Clark(hip was no Benctice within the 
intent of the Grant. So likewiſe was it 
«djudged in the cale of a prohibition 5 
where the pariſhioners of the Pariſh of St. 
Alphage in Canterbury did preſcribe to 
have the El:Rtion of their Pariſh-Clark, 
and by a Canon made 1 Facob. the. Ele- 
ion of the Clark was given to the Vi- 
' car: it was adjudged in this caſc for the 
a reaſons before alle that the preſcip- 
| | TA PTE IAg 
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and fo much the rather, becauſe by -the 


preſcription no more was claimed,then by . 


the Law 'of the Realm was due and i 
(ual; and a prohibition was awarded ac- 
cording]y. Vid Mich. 16 Car.in B.R. Orme 
and Pembertons cale. Cro. 5 par. ace. 
Tr. 15 Car. B. R. Cro. 3 par. Evelins 
caſe, acc. Paſc. 21 Fac. Cro. 2 par. Fer- 
myns cale adjudged, acc. Paſe. 17 Fac. 
B. R. Cro. 2 par. Warrens calc, acc. 
Churches Collegial , Convenrual or 
Parochial, were always Vilitable: by the 


'Biſhop of the Diocels, if no {pecial Ex- 
emption. was made by the Founders of 


the Ordinaries Jurifdiction in the Vilica- 
tion thercof ; Ard fo were a'l Abbies, 
Prionics, and other Religious Hoults; and 
the Biſhops, or other Viſitors "had anci- 
cntly Proxies ajlowcd them for their Vi- 
litations, which was a certain Exhibition 
of provilions in Eſculertis E* Pucalentis 


in the time of their Vilitations. Vid. p. 


Dodd in Colt and Glovers caſe. Moor 899. 
It ſeveral Benefices be granted .to a Br 
ſhop within his Dioccls ,” to hold them 


' in Commendam, he ſhall be vilited by the 


Metropolitan. - 

A Proxie is called Procyratio.and. oug!it 
to be ſecundum qualitatem perſone Viſt- 
tantis, & ſubſtantiam Viſuatorum. But 
when the pomp of the Viſitors did re- 
quire ſuch proviſions as were intolerabic 
both to Incumbents of Churches, and 


to Religious Houſes whereof they _ 
the 


21C1-= 
3 Vi- 


1010n 
lentis 
4. Þ+ 
899. 
a Bt- 
them 
y the 


Pught 
 Viſr 

But 
id re- 
crabic 
\ and 
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the Viſitors, ev2ry Church and Religious 
Houſe was reaſonably taxed 3 and the 
Proxigs tor provilions were reduced into 
certain ſums ot monies, which were paid 
yearly mto the Nature ot pencions to the 
Ordinarics wito had the power to vilit 
them. 

Upon the Ditlolution of Abbies and 
Monalterics, Proxies were not extingui- 
thed, although the Vitication did ccafe : 
neither were tacy extinguilhed by Unity 
of potlcilion in the hands of the King, 
but {ulpcnded only : And when the Ab- 
bies and Priorics, and the Land out of 
which the Proxics were paid by Grants 
trom tac King, came unto Lay-m:n, then 
were thole Proxics revived, and at this 
day they are duc and payable out of all 
Improprations unto the Ocdinaries, al- 
though the Viliiation doth ccaſe : And 
all other Churches preſcncative do at this 
day pay a ccitain ſum of money to the 
Ordinary for a Proxy for his Vitlita- 
(100. : 

. Proxies do agree with Tythes in ſome 
things 3 tor as the Inſtruction of the 
people in the Service of God, was the 
tirlt caulc: gt piymmnt of Tythes :: fo Viti- 
tztion; which ( as Mr. Littleton faith ) 
doth always accompany lattruction, was 
the firti cauſe ot Proxics 3 and as no Lay- 
man can pre{criv: in Non Decimando, as 
beforc is faidz fo according. to the 
Rule of the Canon-Law , Nulla ef ad- 
Si verſus 
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verſus Procurationem Preſcriptio- 

But if a Parochial-Church be Dona- 
tive ( as the ſame may be ) and exempt 
from all Ordinarics Juriſdiction , there 
the Ordinary ſhall nor viſit the Chnrch, 
but the Patron by Commiſſioners ap- 
pointed by him and there it ſcerns Pro- 
xies ſhall not be paid 4 for that Proxies 
are Spiritual duties, which' had their ori- 
ginal by the Canon-Law, and were due 
only to Ordinaries and Ecclcfiaftical Vi- 
fitors, and were recoverable only in the 
Eccleſiaſtical Court, and were not due or 
payable to Lay-Patrons, or ſuch their Vi- 
fitors. 

If the King doth found a Church or 
Chappel, he may exempt the fame 
from the Ordinaries Juriſdicion 3; and 
then the Lord Chancellor of England, or 
the Lord Keeper of the Great Seal for the 
time being, ſhall viſit the ſame : And it 
the King by his Letters Patents do Li- 
cenſe a common perſon to found a 


F.N.B.42.4cc. Charch or Chappel, exempt from Ordi- 


naries JuriſdiEtion, the ſame ſhall be Vi- 
lited by the Founder, and not by the Or- 
dinary : And if fuch a Clark Donative be 
diſturbed in his Incumbencie, the Patron 
or Founder ſhall] have a @xare Impegit 
preſentare ad Ecclefizm, and declare up- 
on the ſpecial matter ; But if the Patron 
of a Church Donative dcth once pre- 
ſent unto the Ordinary, and his Clark be 
Admitted and Inftitutcd, it is now be- 
come 
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come preſentable, and it ſhall never be 
Donative after , and then the Ordinary 
ſhall viſit che ſame, and a Proxy ſhall be 
paid, and Lapſe ſhall incur to the Or- 
dinary, as it (hall do in all other Benetices 
preſentable. 

By the Common Law, if two Church- 
es be ſo poor, and of fo ſmall Revenew 


that the Incumbents cannot live, and 


maintain their charge out ot the profits 
of them, the Ordinaries, Patrons and In- 
cambents may make a conſolidation or an 
Union of the two Churches into one,and 


then upon the Union, it mult be appoint- - 


ed who ſhall preſcat next after the Uai- 
on, one of thc, or both of thzm, or 
Joyntly, or ſeverally. by Turns : and upon 
ſach Union and agreem:net made by In- 
ſtraments or Writings under the hands 
and Seals of the Patrons, Ordinaries and 
Incumbents, each of the Patrons, it he 
be dilturbed, may have a Puare Impedit 
Preſentare ad Eccleſiam : aad although 
by the Union, the Incumbency of the one 
Church be lott and excinguithed, yet che 
Patronage doth remain till in being : and 
therefore if an Annuity be granted out of 
the Church of D. and atterwards the 
Church of D. is united to the Church 
of $. if the Grantce doth releaſe to the 
Patron of the Church of $. the Annuity 
is not thereby extin4: Bur a Rele ile to the 
Patron of the Church of D. will extin- 
guiſh the Annuity. 

T 4 Every 
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Every Union muſt be made by the Or- 
dinarics, with the conſent of the Patrons, 
by (pecial words of Vnire, Annedtere, Con- 
ſolidare, or the like, and mult be perpetu- 
al; Fortan Union of a Church for life 
or ycars is not good. 

It hath been ſome Queſtion, whether 
at the Common Law, an Union might 
be made of one 'Church or Chappel to 
another Church or Chappel, without the 
Kings Licence or conſcnt : And Ido con- 
ceive that it might be 3 For the Union is 
the Act of the Ordinary : Unio eft afius 
Spiritualy, and as one faith, Munus Epiſ- 
copale et Unire, quia tota Dioceſis eſt Cura 
Epiſcopi ; and the Licence of the King is 
not {© neceſſary in the caſe of Union of 
one Church unto another, as the ſame is 
ia. the Appropriation ot Churches, or 
Advowlons 3 and 1 tiud in our Books, 


- that in calcs of Union, the Licence of the 


King is no? pleaded, bur it is faid only, 
that the Union was made by the Patrons 


* and Ordinarics, OI concurrentibus bis qui 


in lege requiruntur + In 11 FH. 7. 9g. the 
Chappcl ot Wanborow was united- unto 
Magaalen-Colledge in Oxford, and it was 
pleaded, that the Union was by the Pa- 
tron and Ordinary, but it-is not pleaded 
to be with the Licence ot the King : And 
ſo in 9 Eliz. Dyer 219. The Pariſh- 
Churches ot Itesfield and St. Martins in 
the County of Southhampton were unitcd 
by the Ordinarics, with 4he confent of 
the 
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the Patrons, but it doth notappear that 
there was any Licence of the King. 

It js. certain, that noperſon can Found 
any Church,Chappel,or Colledge without 
the Kings Licence, as appeareth by the 
caſe of 7 E. 6. Dyer 18. where Pope Ur- 
ban at the requelt of the Baron of Grey- 
ſtock Founded a Colledge ofa Maſter and 
ſix Prieſts, which was certified in the 
Book of the Firſi-fruits, by the name of 
Reftorium & Collegium de Greyſtock, : yet 
becaule it was agreed, that the Pope 
could not found or incorporate a Col- 
ledge within this Realm, nor aſſign, nor 
Lic.nce any to allign Lands to the ſame, 
but the ſame muſt be done by the King 
himſelt; it was adjudged that the Foun- 
dation was void 3 and although the Col- 
ledge had the countenance of a lawful 
Colledge and Foundation, yet it was no 
Colledge within the Statute of 1 E. 6. of 
Chauntrcys. 

But it one Church or Ch appcl be uni» 
ted unto' another without the Kings 
Licence, yet the union is not void (as [ 
conceive ) for theſe cauſes: 1. The Par- 
ſon, Patron and Ordinary at the Com- 
mon Law might have a/iencd the poſſe(- 
tions of the Church, or have charge: the 
ſame without the Kings Licence 3 a for- 
tiori, they might unice two. Churches in 
one zfor that the King loſt nothing there- 


by. 2. It an Advowlton holden ot a com- , 
- . P - E.3.5« by 
mon perſon, be appropriated without the 51,4, 


Kings 
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Kings Licence, it is no forfeiture of the 
Advowlon, but the King ſhall preſent up- 
on the avoidance Nomine diltriffionis tan- 
21m, unil a Fine be paid unto the King 
for the Alienation in Mortmain without 


Appropriation. It then in that caſe, the 
Appropriation be not avoid<d,& fortiori, 
an Union hall not be avoided, which is 
leſs than an Appropriation, although it 
be without the Kings Licence, 3. The 
right of che King - to prefent to the 
Church is only for Lapfc, which is but a 
caſual and collateral Right : and there- 
forean Union made without the King 
of two Churches into one, by the 
Common Law may be good, and ftand 


good. 

By the Statute of 37 H. 8. c. 21. it is 
enacted , Fhat whereas there are many 
poor Pariſhes within one mile of another, 
the Tythes and Revenews whereof arc 
not (ufhcient to maintain the Curate, and 
for the maintenance of the Reparations, 
Ornaments and Duties belonging to the 
Church, that an union or conſolidation 
of two {uch Churches may be into one, 
with the conſent of the Ordinaries, Law- 
ful Patrons and Incumbents by Writings 
under their hands and ſeals ; In that Sta- 
tute there is no mention made of the Li- 
cence of the King to be had, or that the 
union mult be with his conſent 3 which it 
the conſent of the King had been nm 

| ary, 


Licence 3 but it doth not make void the - 
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ſary, I conceive the makers of that Law 
would not have omitted : and the King 
doth not loſe any thing by ſuch union 3 
For that all Tenths, and Firſt-fruits of 
Churches or Chappels united according 
to that Statutes axe thereby ſaved and rc- 
ſerved to the Crown. 

Trinit. 9 Car. in the Common-Pleas, 
in the caſe between Dr. Rowlins and Sir 
Henry Taxley tor the Church of Bowthorpe 
ia the County of Norfolk 3 the Queltion 
was, Whether the (aid Statute of 37 H. $. 
did extend to a Church Parochial only, 
or to other Churches 3 and whether by 
that Statute a Parochial Church might bc 
united to a Church Collegiate without 
the Kings Licence, Idid not hear that 
the Queition was ever rcfolved, or that 
any Judgment was given in that caſe : 
and therefore I will not take upon me to 
determine it. But in all caſes of union of 
Churches, I conceive it to be the ſafeſt and 
ſurelt courſe,to have and obtain the Kings 
Licence or conſent, although that it be 
after ſuch union made 3 for that perhaps 
will be ſufficient ; For fo it was holden 
tobe in the caſe of 11 H. 7. 9. For there, 
after the union made, the King granted 
his pardon,which was holden to be aſub- 
ſequent aſſent, and ſuthcient to make the 
union good ; and (o it was adjudged, Tr. 
37 Eliz. in Com. Banco, in Awſtin and 
T wines ca(c, that the confirmation by the 
Kings Letters Fatents, of an union made 
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of the Pariſh-Church: of - Ae unto' the 
Deanery of N. after the union miade, was 
ſuthcient. Vid. this caſe, Trin. 37 Eliz. 
Rot. 348. in Moores Reports 661: The 
Union within this Statute mult be, where 
the Churches are under the value of $ /. 
per an. 10 the Kings Books of Fuſt-fruits: 

Now although that one Church or 
Chappel. may be united unto another 
Church ar Chappcl, both by the Com» 
mon Law, and by the Statute of 37 H. 8. 
by the P atrons, Ordinaries and Incum- 
bents,,, without the Licence precedent 


| of the King, or his lubſequent Aﬀent ; 


Yet there cannot beany Appropriation 
made of any Church or Advowſon, with- 
out the Kings ſpecial Licence hirit obtain- 
ed.For that every Appropriation is aMort- 
main, and the Pacronage of the Advow- 
{on is thereby lok and extinguiſhed, and 
the perſon or Corporation to whom the 
Appropriation is made, is become Parſon 
imperſonee- 

Concerning Appropriations oiChu rch- 
es or Advowſons : 1+ Concerning the 
time when that Appropriations firlt be- 
gun, 1t is very uncertain ; yet I find in 
Door Kidleys Book of the View of the 
Civil Law, that the beginning of Appro+ 
priations and diſcharge ot Tythes , was 
aftcr Benedid the Monk,who was the firlt 
Inſtitutor of the Order of Monks 3 and 
vid. Cook 12 part, where 1t is ſaid, That 
the Saxon Kings appropriated eight 
Churches 
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Churches to the Monaſtery of Crowpland, 


as appearcth alſo by Ingu/pbhus, who was 
A bbot there'3 and it will be a ditticule 
thing at this day to hind out when Appro- 
priations were firſt made. 

The Abbot of S»lby held the Parſonage Tr.z7 ziz.in 
of Labbenbam in the County of L: to his Ex Chamber, 
own uſc, which as a Parſonage Impropri- SE _ 
ate came to King,  H. the Eighth by the 7, = Dug. 
Seatute of 31 H. 8. of Diſlolutions. The 
King Anno 37 of his Reign granted. it 1n 
Fee-tarm, under which grant the plain- 
tiff claimed : the defendant obtained a 
preſentation from the Queen }, aud to de- 
ſtroy the appropriation, did thew the O- 
riginal of it, with a coudition , that a Vi- 
carige ſhould be perpetually endowed, 
which wasin 22 E. 4. and alledged that 
there Never was a Vicarige endowedzand 
therctore that the Appropriation, was 
void : But it was Reſolved by the whole 
Count, that the Vicarige in reſpc& ot the 
long continuance thereot was endowed : 
and in this cale it was turther (aid, that 
it ſhould be dangerous now to examine 
the original of Appropriations of Parlo- 
nages, and endowmient ot Vicarages, for 
that the Originals of them in time will 
periſh. Vid. Paſc. 4 Fac. Cook 12 part 3. 

The Lord $2. Fobn and Dean and Chap- 
ter of Glowceſters caſe. That Appropria- 
tiors being made in antient times thell be 
preſumed to be perfe& in all points apd 
circumſtances. Vid. Hill. 4 Face Cook, 12 


part, 
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Par. 5. Bedle and Birds caſe, Where an 
Ancient Impropriation made by Tenant 
in fail of the Advowſon of the Church 
of Kimbolton to the Prior of Stonely and 
his Succeſſors was not void,although the 
Grantor was but Tenant in tail. 

Vid. Cook, 12 p- 4+ It is cited out of 


Ridley 153, and 154. The beginning of 


+ Appropriations was made after Benedid 


who ' was the firſt Inflituter of Monks 
anno 155, that the Saxon Kings appro» 
priated eight Churches to the Monaſtery 
of Crowland. 

But now further concerning Appropri- 
ations of Churches and Advowſons, Ob- 
ſerve theſe Rules and Grounds of Law, 
and the caſcs proving, the ſame 3 and 1. 
It is to be noted and obſerved , that no 
man cati make any Appropriation of any 
Church having cure of Souls, the ſame 
being a thing Eccleſiaſtical, and to bc 
made to ſome Eccleſiaſtical perſon, ot 
body politick, but he only that hath Ec- 
clefiaſtical Juriſdiction : and theretore in 
all Appropriations, the Inſtrument of the 
Appropriation is by the Biſhop or Ordi- 
nary, andruns in this, or the like form, 
viz atborizate noſtra Ordinaria Ecclefiam 
Parochialem de B. &c. Priori , & Cow 
ventui, Exc. Anneflimus, appropriamu , 
& uninus per preſentes But yet the 


Cook, 5 par. in King is ſuch a Spiritual perſon, that 


Cawdryes cale, 


he of himſelf may appropriate any 
Church or Advowſon, becauſe he _ 
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the Ecclefiaſtical Jurifdi&ion and power 
in him. But no other perſon within-the 
Realm, or without®, but the King , or 
the Ordinary by Authority derived from 
che King, can make any Appropriation z 
and therefore Appropriations made by the 
Pope, or by Licence from and under the 


Pope, were never allowed of by our bo: E.3.13. b.- 
Law. 2. Every Appropriation muſt be ** 


with the Licenſc of the King , otherwiſe 
it is not good : and the Licenſe muſt be 
to the Spiritual body or perſon to whom 
the Appropriation is to be made to take 
the ſame, and not to the Biſhop to make 
che ſame. 


An Advowſon of a Prebend holden of p. 4 Zac. Coo. 
the King was aliencd to an Abbot and 12 P- 3 Ls 
his Succeſlors : and afterwards the King __ _ 

ranted unto the Abbot and his Succel- chapter of 
ors, That the Abbot and his Succeſſors Glouceiters 
ſhould hold the Prebend in their own Caſe. 


hands : yet becauſe the firſt alicnation 
was without Licence, the King did ſeize 
the Prebend notwithſtanding his ſubfe- 
quent Grant : and thar the ſame mult be 
to the Spiritual Body, or perſon, appea- 
reth by Pridle and Nappers cafc, Cook 11. 
p- 9+ Where, upon the ſpecial verdiQ,it 
was found that the King, by his Letters - 
Patents Licentiam dedit Priori & Conven- 
txi, &c. Quod ipfi Ecclefiam Parochialem 
de B. appropriare, conſolidare , & incor- 
porare, Oc. & eam ſic appropriatam, con- 
ſolidatam E* incorporatam, in proprias ma= 


nnus 
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nus & wſus retinere poſſint- 3+ The- Li- 
cenſe to approprifte, 15 always general, ( 
Dnod cedente, vel aecedente Refore,. &c. E 
And therefore an Appropriation made || © 
when the Church is full of an Incumbent, A 
viz. as to fay (that the Parſon-to whom | ® 
the Appropriation 'is to be after the ſÞ © 
Church ſhall become void, ſhall be Par- | © 
ſon, and ſhall retain the Gleab.and Fruits | PF: 
thereof to his own ule) or elſe when |} a" 
the fame is void of an. Incurnbent. In || ®t 
8 Eliz. Dyer 244. an Appropriation was Sy 
made by the King of a Parſonage to the 
Biſhop of Coventry and Lichfield,when the de 
Church was fall of an Incumbent,. and } Pc 
it was adjudged it was good, and that } WV: 
the Biſhop had nothing in the Parſonage | 4" 
during the life of the Incumbentz and |} £<* 
therefore a Leaſe made thereof by hini | 
to begin after ſuch a time as the Parlo- £ "3 
Stat, 4 25, Page ſhould come to ,bim or his Succel- FN - P- 
COTEN ſors, was adjudged void. 4. Upon the £Þ '"" 
i priations, appropriation of every Church,there mutt |} ** 
f , F- Mic. 8 Fats be.a Year endowed, and a competent © E2 
| in B. R- C19. 2 (Om of money appointed yeatly to be | w 
p-210, Hunfton F - SPPOee FEanly 2D... 
& Lockers caſe, diſtributed to the poor. - Tr. 36 Eliz. | ** 
Higham and Beaſts caſe. Owen 59. A Vi- | ©: 
car was endowed to give tertiam. partem Fo; 
Decimarum bladorum &: feni quandacung; 
provenient de Manerizs de A» & B. 4d- If tr 
judged he ſhall have Tythes aſwell of the F roc 
Frecholders of the Mannor 'as of the De+ I} to 
meaſnes of the Mannor ang the.Copy- &} of | 
holds. me 
D 
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In 38 H. 6. 21. in the Grear caſe of 


Conſultation which was argued in the 
Exch.quer-Chamber, it was the opinion 
of the” then Matt-r of the Rolls, that -an 
Advowſog cou!d not 5 approprizts 
without a Sie fon , althougs the Tn 
cumhent purchaie the Advowlon by Li- 
cenſe to hold to his own ule. For if a 
Prior b: {cizcd of an Advowſon to him 
and his Hers, and he purchalcth Liceale 
of Appropriation, and that he and his 
Succeflors ſha!l huld the Advowion to 
their own ule; yet the Advowſon fhall 
deſcend ro his Heirs 3 but in fuch cafe if 
he wi:l nave the Appropriation good, 1t 
were bult tor io alien che Advowtlon, 
and to re-purchatc it to !:im and his Suc- 
callors, and then the Appropriation will 
be go9d. Lafiily, all Appropriations 
have been uſually to Corporations vs 
p-rions Spizitual , and not to bodies po- 
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39 H,6. 21, 


Coo. 5s P1190; 
C00. 11 P-11, 


Imck confitting ot meer Lay-men, But Com. $co. 


wiiccher the fame may be at this day to 
Liy-wen or to Lay-Corporations, 1 
w*'l not take upon me to reſolve; .For 
it was larcly a queltion dep-nding 1n 
the Kings Bench , and ( as I take it) not 


ters Patents, appropriate a Church Pa- 
rochial, which was before preſentative, 
to a Lay-Corporation, all the Membcrs 
of the Corporation bcing but meer Lay- 
mens. | 


y And 


Tr, 9 Car. 
B. MN. Alden 
- wy ne and Totre23 
ha ec{o'ved,  Wikther the King fince Cale. 
the Statute uf 25 H. 8. may by his Let- 


in 


Parſons Law, Cap.XXVIIr. 
And thus much alſo. briefly con- 
cerning Churches Parochial and Colle- 
gial, Preſentative and Donativez and 
of the Union , Conſolidation , and 


Appropriations of them , and Advow- 
ſons. 


CAP 


 Cop,XXIX, Parſons Law, 


CAP. XXIX. 


Of the power of the Ordinary 3 
and of his Certiſicate of Loyalty, 
of Matrimony, Bdſtardy , Pro- 
feſſeor and Excommengment. 


He power of the Ordinary is very 

great, both in the Judging and 
determimang of Ecclecfialtical matters and 
caules, of which h< hath Juriſaiion y as 
alſo in the Execution of ſome things ins .. 
cident to his Othce or place of Ordina- 
tion. ' 
Now the general cauſes Eccleſiaſtical, 
of which Ordinarics have Juriſdiction, 
are thele, viz. Blaipi1cmy, Apoſtacy from 
Chrittianity, Heretiez, Schitms , Ordai- 
ning ot Minilters , Jaſticution of Clarks 
preſented to Benrhces , Celebration of 


- Divine Service z The cauſes of Loyalty, 


of Matrimony, Divorces , general Ba- 
ftardy, the Right of Tythes, and of Sub- 
ſtraQtions of thzm : Oblations, Obven- 
tions, Dilapidations , Cauſcs concerning 
the Reparation of Churches 3 Probate of 
Wills and Tcfiaments, Adminittrations, 
and Accompts for the ſame : The cauſes 
of Incelts, Fornications, Adulteries, So« 
V 2 hcita*- 


o v w_ 
_—_ CE 
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licitation of Chatlity, Feryfions, Appeals 
in Cafcs E-cl hhafticaizthe Cenuſens of all 
which caulcs do properly belong, to Ordi- 
narics, to be heard and determined .in 
their Ecclctiaſtical Courts : But of | this 
gencral power of the Ordinary thierc are 
many reftriCtions, as by ſeveral cafes af- 
fer mentioned it will appear.” © And 
therefore,  1- Although the Ordinary 
may grant adminiſicario not the goods of 
2 perlc n who dieth Intcftate 4 yet he can- 
not'diſpoſe ot the Intfiate's goods betore 
all the Debts of the Iotcltate be fully (a- 
fatished : And theretore the calc in 97 EL. 
mn Dyer 252+ was! an Action of Debt was 
brought againſt the Ordinary tor the 
debt of the Inteſtate z It was the Opinion 
of the Jutticcs, that after notice given of 
"the D-bt unto the Ordinary , That the 
Ordinarycannot diſpoſe ot- the goods of 
the Intettate, until he hath ſatished the 
D-bt for which the Action is brought 
cy him. 

. If Adminiltration be committed of 
the Inteliates g-0ds to one by force of the 
Statute of 21 H. $. and the Adminiftra- 
tor doth ſatisfic and pay all the Inteftates 
D:bts, and his Legacies » yet” the Ordi- 
'nary hath not power tv diſpoſe of the 
reſt and reſidue of the Inteltates goods, 
either tothe childtcn of the Intcſiate, or 
others, but that they ſhall remain to the 

+ Adminiſtrator within "the Intention of 


the Statute of 21 H. $8. as it was adjudg; 
: c 


, TE; | & *S . by : y w 
Þ 2 £ - : 


© Cap.XXIX. Parſons Law. 


fy T.2% - 


- þ*; 


ed in one Barrows caſe :. which (ce Paſe. 
19 Fac. in Com,” Ban. in Hobarts Re» 
rts. 

The Commiſſary of the Biſhop of Lon- 
dan granted Adminiftration of ones goods 
wha dyed Inteftate by Word : Tac A4- 
miniſtrator fold the goods and dycd ; 
Adminiſtration 4e N/vo was grantcd to 
another who {ued tor choſe gnuds : and 
the Iſlue was, $i Epiſcopw Lindon com- 
miſit Adminiſtrationem. It was doubtcd 
at the firſt, it th: Adminittration granc- 
&d by the Ordinary by word on:y was 
gaod or not 3 It was at laſt Reſolved that 
it was not good : vid. to that purpelr, 
Mie. 13 Eliz. Dyer 294- 21 E-4- 10 and 
Cook, 9 part. 41. in Henſlres Cale. 

3- It the Ordinary dots demand of a 
Clark who is pre{cated unto him to_ be 
laſtituted fato a B:nchce wit't Cnre, his 
Letters of ,Orders, or his -Letters of Te- 
{timonial of his go04 5chwviour , and the 
Clark doth not thew thy m un'9' him; bur 
departeth, and thereupon afterwards the 
Ordinary doth refuſe him; and preſents 
another oO the Church 3 in this ciic it is 
a Diſturbance of che Ordinary , and a 
Snare Impedi: will lie againtt Gim upon 
ſuch a Dilturbance {and the realyn is, 
becaule the Statute. doth ng! comDp-1 the 
Clark who. is preſzarted to !lomm yet 
ther upon his Examination, vr at gny 0- 
ther.time, to ſhew to tic Ordinary his 


Letters of Ordination, oi his Letters of 


V 3 - TIc- 
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Teſtimonial of his good bchayiour, as 
it was adjudged, Paſc. 33 Eliz-1n Co. B. 
"nam and the Biſhop of Peterborows 
calc, 

I faid before, That of thoſe things or 
cauſes which are mcer Ecclehiaſtical; the 
Juriſdition thereot belongeth unto the 
Ordinary, and he ſhall be the Judg there- 
of,and his Certificate as Judge ſhall bind 
the parties in the Kings Temporal Courts: 
And therefore if in Writs of Dower 
and other Writs brought in the Kings 
Temporal Courts, Iſſue be joyned upon 
Ne wnque accouple in Loyal Matrimony,this 
being a Cauſe which is ineerEcclefiaſtical, 
the tryal thereof mutt be by the Biſhop or 
Ordinary upon an Inquiſition taken be- 
fore him as Judges which 1s after this 
manner , viz. The King firſt ſends his 
Writ to the Biſhop to make the Inquiry 1 
For the Ecclefiaftical Judge before he hath 
reccived the Kings Wri:,may not of him- 
ſelf enquire of the Loyalty of the Matri- 
mony : But after ſuch time as he hath 
received the Writ to make the Enquiry, 
he muſtnot ſurceale for any Appeal or 
Inhibition, but muſt procecd'until he hath 
ccrtitied the Kings Courts thereof 3 and 
then when the Biſhop-hath received the 
Kings Writ, he doth give Notice thexeot 
unto the party who took exception to 
the Matrimony, at his dwelling-houle, .if 
he hath any within the Dioceſs, to ſpeak 
at a day prefixed by him againſt the Ma- 
trimony 
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trimony it he willz and after ſuch notice 
given, whether the party come or not,the 
Witneſles of the Demandant to prove the 
Loyalty of the Matrimony are taken, 
and admitted by the Biſhop, it no ſuſh- 
cient Exception be taken to the Witnel- 
ſes. Afﬀer the Depolitions taken, they 
are publiſhed, and certiticd into the Kings 
Court where the Iſſue was joyned , by 
Letters under the Seal of the Biſhop, the 
form of which Certificate you ſhall hnd 
to be after this manner, viz. 

Breve Domini Regis preſentibus annexum 
omni qua decuit re verentia accepumu z vir- 
tute cujus Brevis, vobis certificamus,, © uid 
emnibus & ſingulis in Brevi illo ſpecificat. 
rite & debite juxta juris Eccleſia(tici ext- 
gentiam obſervat. E* vocatis exea parte v9» 
eandis diligentem & celerem frieri fecimus 
Inquifitionem de ri veritate ds & ſuper 
materiis ia brevi content» Per quam lucu- 
lenter & evidenter compernimus & invent 
mis per legitimas-Probationes, & aliz in 
has parte Canonice requiſit. quod 2. in bre- 
vi predict. wominat. apud B. iz Com N. in 
Dioceſi N. D. in predids brevi fimiliter 
nomin2to, l:7itima Matrimortis Copulat 
fuit. In cujus re, &ca 

By this Certificate it appearcth that 
th:' Ordinary muſt certifis th point in 
iſſue g-n-rally, 7zz. Dnat Copuglzti, wel 
non Copulata fuit in legitim) Matrimiaio, 
and mult not make a {pecial Verdict ot it, 
or CeXpreis gi manner of the MArriage at 
V 4 JaIg!'s 
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Hil.g Car. 
wickham and 
Ex fields calc. 
IT CY. 351- 
10 R.2 Tryal 
100. 


39 E3-15- 
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Jarge. And after ſuch Certificate made, 
there ſhall be noAppeal,but the ſame Cer- 
tift:ate ſha'l be a Bar, and conclude all 
partics tar ever : and after ſuch Certiti- 
cate and Re-ſummons ot the Tenant in 
the Kings' Temporal Court, Judgement 
ſhall be given tor the Plaintifl. Hill. 
9 Car. Wickham and Enfields caſe. 1 Cro. 
5t+ 
If a Writ of Dower be brought again(t 
the Biſhop of N. and oth«s by ſeveral 
Precipes, and they plcad that the Deman- 
dant Ne unque fuit accouple en loya! Ma- 
trimony : yet thall tne Writ go to the 
ſame Biſhop to certitic the Loyalty "of 
Matrimony, and not unto the Metropo- 
litan. For although the Biſhop be a par- 
ty to the Writ, and Detrndant in the 
caule 3 yet becauſe there are other parties 
and detendants b-tides himiclt, who ſhall 
b: bounden by his Certihcate; it ſhall be 
pre{umed that the Biſhop will do-right 
and theretore he himſclt ſhall be judge of 
the Matrimony : But if the Biſhop him- 
{cIf alone had been Dctcndan't, and had 
pleaded (uch a plca to Ifluc, there he ſhall 
not try the Matrimony'z for then he 
ſho.11d be Judge in his own cauſe, which 
tac Law will. not tufter 3 and theretore 
the Certincate thall bu by the Mctropoli- 
tan;But if ina Writ of Dowcr, or othcr 
Writ,the Lifus to b: tried be, Whether 
Alice the d.mandant was the Wite of LS. 
or not, the {ame (hall not be tryed by the 
Cor» 
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Cercificate of the Biſhop, but by a Jury at 
the Common Law. Snare Impedit 
brought againſt the Arch-Biſhop; the Bi- 
ſhops and others. The Biſhops plead 5 the 
one he claims nothing but as Metropoli- 
tan : The other nothing but as Ordinary. 
judgment is given againſt the other De- 
tendants 3 and the Writ awarded Metro- 
politano. It was objected, it ought to be 
Epiſeopo. Reſolved ,It may be to the one 
or the other at the election of the party. 
Mich. 13 Fac. B. R. Grange and Dennys 
caſe. Bolſtr. 3 part, 174- 

Baſtardy is an Ecclchaftical Cauſe; and Cock $ parr, 

if general Baſtardy be pleaded in diſabili- *Þ< Abbot of 
ty of the plaintiff, the ſame ſhall be tried j,;, ca. 
by the Certificate of the Biſhop, whether 4 £.4-15. 
it be 19 a real ora perſonal Ation ; But 
if it be pleaded that the plaintiff was born 
at ſuch a place before the Marriage was 
ſolemaized, Et iſixt Baſtard, this is a ſpe- ge i. Lib. 
cial Baſtardy, and ſhall be trycd by a Jury =p" 
at the Common Law, where the birth is x 4.5.3.acc. 
alledged. Vid. $ Eliz. C. 8. Simonds calc. 
Leon, 3 part, 11+ It general Baltardy be 
pleaded againti one who comes in as 
Vouchee, and is not party to the Writ, it 
{hall be cryed by the Country. 

Trin, 6 Eliz. Per Curiam , if Wie bc 
joyned ; If the Church be void by Ccfſi- 
on, Deprivation or Aſlignation, it ſhall be 
tried by the Country, becauſe it is a thing 

mixt 3 for the Avoydance is Temporal, 
and the D-privation is Spiritual. Bat of 
dit- 
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Belhnap. 
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dilability, Baſtardy, or wnque accouple, of 
loyal Matrimony, becauſe the Loyalty © 
them and their validity is to be certified * 
and not if they be de jure done or not,and 
not de fath, it ſhall be tryed by the Cer- 
tificate of the Biſhop : Moor 61 acc. 
Profeſſion is another SPiritual thing, 


and tryable by the certificate of the Bj- 


22 E.3.Tryal (hap :; For (o was Profeſſion alledged in 


2 K.3-4. cont. 


9 H.7-2. by 


Huſjey. 


43 F.3.37-6- 
33 E.3., Irya 
90. 


a.Raight of the Order of St. Fobxy of 
Jeruſalem in Englaad tryed by the certi- 
neate of the Bilhop where the Profefſion 
was alledged. 

In 9 H. 7. 2-by Heſey, If a man plead 
Protefiton in angther man, which is tra- 
vericd; it ſhall be tryed by the certificate 
oft the Ordinary : But if he plead, that at 
the time of the making of ſuch a Deed, 
or the doing of ſuch a thing, that the 
party was profeſſed in ſome Order of Re- 
ligion, the ſame thall be cryed by a Jury 
at the Common Law, becauſe the Protetf- 
tion reters to a certain time ; But it Pro- 
tellton or Battardy be alledged in a ſtran- 


; gr who is no party to theWrit or Action 


brought, there the Profeſſion, or Baſtardy 
{hall ve trycd by 2 Jury at Law : For that 
it the tryal ſhould be by the Ocdinary,and 
hz make his certificate of the fame, the 
(im: remains a Record for ever, and the 
13m: thould couclude and bind the party 
toc cv=r ;/ tor that h2 cannot aver againkt 
it > Which woald b: ding:rous and pre- 
jad:cial to him who is a (ranger tothe 

Writ. 
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Writ. - Tr. 31 Eliz. in Com. Ban. Leon. 
1 Par- 208.) By Periam, In an Action 
againſt Executors : If the Iſſue be whe- 
ther the Execcutors did refuſe before ſuch 
a day, or after, the trial (hall be by Jury : 
contrary where the Iſſue is upon refuſal + 
general , there it ſhall be tricd by the 
Certificate of the Biſhop or Ordinary, be» 
cauſe the refuſal is betore him as Judge, 
If an Iſſue be joyned, That Adminiſtra- 
tion was not committed to the Probator, 
or that the Teſtament was not proved 
before the Ordinary, It ſhall not be tried 
by the Certificate of the Ordinary, but 
by the Country 3 becauſe that originally, 
the Probat- of Wills and Teſtaments did 
not belong to the Conuſans of the Judges 
Eccleſiaſtical, but that was given to 
them but of late time. Vid. Cook 4 par+ 
in Henſtoes Caſe. 

Admiſſion and Inſtitution are alſo 22 x 6.27. a- 
Spiritual things, and ſhall be tried by the 28. 5. 
certificate of the Biſhop 3 For Inſtitution 9 # 4 . 
is but the Letter of the Biſhop, of which ** * © 7: 
a Jury cannot take notice. But Indu- ,  , ,. 
&ion is a Temporal thing, and*ſhall be x2 x. 4. 17. 
tried by a Jury at the Common Law.. 32 _—_ 24, 
Tr. 15 Fac. Midleton and Lawtes cale *7* 3: 
wat acc. Tr. 12 Fac. C. B. Sir © RE 
Timothy Huttons cale. Hob. 15 , 16. 

ACC, 

Excommunication is another Spiritual co, x part, 
thing and if it be pleaded in diſability Inſtir. 134. 
ot the party in the Temporal —_—_ 41 E. 3+ 10, 
ame 


293 Parſons Law, Cap. XXIX. 
12 E. 4. 15. {ame muſt be certiiied thither by the Bi- 
-— =x -n >. ſhop himſclf : For no man can certific an 
commeng.20, Excommengment but onely. the Bilhop 

who is the immediate Officer to the Kings 

Temporal Court to that purpoſe , But 

20 4.6. 1, It the Biſhop be i remotss, or ( ſede va- 

8 4.6.3. acc. cante ) an Excommengment certified by 

the Guardian of the Spiritualties is ſuffici- 

5, ;, Ent. An Excommengment certified by 

wy + ? the Commiſſary or Othcial of the Biſhop 

7 E.4-14. acc, 15 not good at this day, although ip an- 
tient tirnes the ſame hath been allowed. 

15 E. 3. Ex- It the Pope, or any other having For- 

commeng. 4+ reign Authority do excommunicate any 

4 #.7-15- Sabject of the Realm of England, or 

2 - Br the D>munions thereof, the ſame is no 

325. ACC; diſability of his. perſon 3 for that the 

Common Law difallows of all Acts 

* done by Forreign power 1m the diflability 

of any Subje&t within this Realm. The 

Certificate of a Bilhop who 1s dead, is 

not to be allowed : 14 E. - & 8E. 2. 

Leon. Kane. Excommengs. 8 & 26. aCc. 

If a Biſhop certifieth the Kings Tem- 

33 E. 3. Ex- poral Courts, that another Biſhop certi- 

commeng.29. tied him- that the party is Excom- 

Vig. M. 40 E. mjunicated in his Diocels, this Certificate 


in Beamonds 4 | « 
Caſe. Moor upon the Certihcate or Report of © ano« 


467. ther is not good, nor allowed of in our 
9 4.7.21- Law :; For the Biſhop mult certithie the 


7 E. 4. 14. mmenge upon his own 
fot hey 4 party to. be Exco ge upo 
Trollops Cale. 


knowledg, But it a man be Exgomunicate 
by tne Commiſſary of the Bilhop or bis 
Oikcial, the ſame being doug in the Bi- 
| ſhops 
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ſhops Right, and in his Court, is ſuffici- 
ent, althovgh the ſame be not certitied 
into the Kings Courts under the Seal of 
the Biſhop. 

If a Biſhop be a defendant inan Adti- 
on brought againſt him, an Excommeng- 
ment ot the plaintiff in that Action cer- 
tified by him to have been in his own 
Court, is not allowed of to be pleaded 
in diſability of the plaintiff 4 tor that 
the Biſhop (hall not be a Judge in his own 
cauſe, and} the Kings Temporal Courts 
ſhall} intend the ſame to be in the (zme 


caulc. 


Mic. 3 Fac. B;R. L. Aburgaveny and 
Edwards cate, An Excommengiment was 
- pleaded,and the Certificate of the Biſhop 
of Land2ff,withuot mention in it by what 
Biſhop he was Excommunicate 3 Re- 
ſolved the Certificate was void. Moor 


775+ ACC. 


299 


g E. 3.8. 


16 E, 3, Ex- 
commeng.10s 
9 H. 15. 21. 
Vid. 8 E. 3- 


C0. 437» 


